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In the concluding paragraph of the preface to the 14th edition 
of this work, the preſent editor requeſted the attention of the public, 
to the circumſtances, under which, he engaged in it. With a re 


lowing Attempt to complete Mr. Hargrave's Annotation on Feuds, at the 
beginning of the Second Book. oing this, he will endeavour, 


they were eſtabliſhed : 


II. A ſuccinct account of their nature, and particularly of thoſe 


peculiar marks-and qualities, which diſtinguiſh them from 
other laws : 


III. Some account of the principal written documents, which 


are the ſources, from which, the learning reſpecting them, is 
derived: 


IV. Some account of the principal events, in the early hiſtory 
of the feuds of foreign countries : 


V. And an hiftorical view of the revolutions of the feud in 
England. | | 


treats of real property only, his obſervations will be principally di- 
rected, throu 6 2 

feudal law, on that ſpecies of property. But this, he meens, ſhould 
be particularly the caſe, when he treats of the feudal juriſprudence 


of England. Under that head, he will offer ſome general ob- 
ſervations, f 


(1ſt,) On the time, when feuds may be ſuppoſed to have been 
firſt eſtabliſhed in n (2dly,) On the fruits and incidents of 
the feudal tenure; and, (3dly,) On the feudal polity of this country, 
with reſpect to the inheritance and alienation of land: Under this 
head he will attempt to ſtate the principal points of difference be- 
tween the Roman, and the feudal juriſprudence, in the articles of 
heirſhip, (4thly,) the order of ſucceſſion, and, (5thly,) the abſo- 
lute and unqualified property of the ſubje& of the civil law, and 
the limited and qualified property of the feudal tenant, in their 
reſpective poſſeſſions. (6thly,) He will then atrempt to ſhew the 
means, by which ſome of the general reſtraints upon the aliena- 
tion of real property, introduced by the feud, have been removed ; 
(7thly,) He will treat of entails. (8thly,) He will endeavour ta ' 
ſhew the means by which the reſtraints created by entails were 
eluded or removed. Having thus treated of that ſpecies of aliena- 
tion, which, being the act of the party himſelf, is termed voluntary 
alienation ; (gthly,) he will afterwards treat of that ſpecies of 
alienation, which, being forced on the party, is termed involuntary, 
Under this head he will briefly conſider the attachment of lands 
for debt; firſt, in regard to its effect upon them, while they con- 
tinue in the poſſeſſion of the party himſelf; then, in regard to its 
effect upon them, when in the poſſeſſion of the heir or deviſee ; and 
afterwards, in regard to the prerogative remedies for the recovery 
of crown debts. (10thly,) He will then offer ſome obſervations 
on teſtamentary alienation ; and, (11thly,) conclude by a detail of 


ſome of the principal circumſtances in the hiſtory of the decling and 
fall of the feud in this country. * 
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newal of the ſame requeſt, he now preſents the reader with the fol-S 


I. To give a ſuccin& account of the different nations, by 984 
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But as his reſearches are intended merely by way of ſup- | 
plemental annotation on Littleton, and as the work of that author 


every branch of his inquiry, to the influence of the 
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I. THE FEUDAL LAW WAS ESTABLISHED by thoſe nations 
who overturned the Roman empire. 'The firſt of were the Van. 
dals, the Suevi, and the Alani. They inhabited the countries bor. 
dering on the Baltic. About the year 406, they made an irrup- 
tion into Gaul; from Gaul, they advanced into Spain; about the 
year 415, they were driven from Spain by the Viſigoths, and in- 
vaded Africa, where they formed a kingdom. About the year 
431, the Franks, the Allemmanni, and the Burgundians penetrated 
into Gaul. Of theſe nations, the Franks became the moſt powerful; 
and having either ſubdued or expelled the others, made themſelves 
maſters of the whole of thoſe extenſive provinces, which, from them, 
received the name of France. Pannonia and Illyricum, were con- 

uered by the Huns: Rhætia, Noricum and Vindelicia, by the 

ſtrogoths; and theſe were, ſometime after, conquered by the 
Franks. In 449, the Saxons invaded Great Britain. 'The He- 
rulians marched into Italy, under the command of their king Odo- 
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| acre, and in 476, overturned the empire of the Weſt. From Italy, , 
| in 493, they were expelled by the Oſtrogoths. About the year * 
| 568, the Lombards ifluing from the Mark of Brandenburgh, in- 
| vaded the Higher Italy, and founded an empire, called the kingdom 
| of the Lombards. After this, little remained in Europe of the : 
| Roman empire, beſides the Middle and Inferior Italy. Theſe, on > 
4 the final diviſion of that empire, between the ſons of Theodoſius, in . 
4 395, had fallen to the ſhare of the emperor of the Eaſt, who go- 4 
= verned them by an officer called the exarch, whoſe reſidence was 4 
4 fixed at Ravenna, and by ſome ſubordinate officers, called dukes. * 
4 In 743, the exarchate of Ravenna, and all the remaining poſſeſ- * 
1 ſions of the emperor in Italy, were conquered by the Lombards. * 
This, as it was the final extinction of the Roman empire in Europe, 4 
was the completion, in that quarter of the globe, of thoſe conqueſts 
3 which eftabliſhed the law of the feud. la 
43 The nations, by whom theſe conqueſts were made, came, it is evi- — 
4 dent, from different countries, at different periods, ſpoke different je 
4 languages, and were under the command of ſeparate leaders; yet W 
$ they appear to have eſtabliſned, in almoſt every ſtate, where their th 
polity prevailed, nearly the fame ſyſtem of laws. This ſyſtem is to 
known by the appellation of the feudal law. | - 
IT. Sir Henry Spelman, after Cujas, defines a fief to be, A yy 
* right, which the vaſſal hath in land, or ſome immoveable thing of e 
« his lord's, to uſe the ſame, and take the profits thereof, heredi- * 
4 tarily, rendering unto his lord ſuch feudal duties and ſervices, as 2 
* belong to military tenure; the mere propriety of the ſoil always BY 
* remaining to the lord.” This definition appears accurate and + 
comprehenſive : and an analyſis of it may point out thoſe HH“ 5 
LIAR AND CHARACTERISTIC MARKS, WHICH DISTINGUJSH di 
THE FEUDAL LAW FROM EVERY OTHER LAW. iſt, Where 6 
the ſoil, and the right to the profits of the ſoil, meet in the ſame be 
erſon, he may be ſaid to have an abſolute and unmixed eſtate 8 
in his lands. This abſolute and unmixed eſtate, the ſubject of el 
every kingdom, not governed by the feudal polity, ſe far as re- Et; 
ſpects the relation between ſovereign and ſubject, appears to 2 Z 
oſſeſs. But, by the feudal law, with reſpe& to the relation between Je 
he ſovereign and the ſubject, the right to the ſoil and the right fe 
to the profits of the ſoil, were ſeparate; the tenant being inveſted * 
' With the latter, the ſovereign continuing to be intitled to the for- det 


mer. 
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mer. This right to the profits was of the moſt extenſive nature; 
it gave the tenant, except for the purpoſe of alienation, the com- 
plete power or dominion over the land, during the term of his te- 
nure. Thus his eſtate and intereſt, as to the right of ownerſhip, far 
exceeded that of the uſufructuary in the civil law, to which it has 
ſometimes been compared, as the uſufructuary had a mere right to 
the ordinary profits of the uſufruct, and was not permitted to make 
any r in it, even for its amelioration. It approached nearer 
to the eſtate of the emphyteuta, in the ſame law, as the dominium 
directum was abſolutely veſted in him. It approached, perhaps, 
ſtill nearer to the eſtate of a ce/fuy que iruſi in our law, which has 
been termed a feudal idea, grafted on Roman juriſprudence. The 
proc nature of it, is no where, perhaps, better explained, than in 
rd Stair's Inſtitutes. “ It is,” ſays his lordſhip, “ eſſential to a 
« fee, and common to all kinds thereof, that there muſt remain a 
« right in the ſuperior, which is called Dominium directum, and 
« withal a right in the vaſſal, called Dominium utile: the reaſon 
«* of this diſtinction, and terms thereof, is, becauſe it can hardly be 
% determined, that the right of property is either in the ſuperior or 
« yaſſal alone, ſo that the other ſhould only have a ſervitude upon 
« jt; though ſome have thought ſuperiority but a ſervitude, to wit, 
« the perpetual uſe and fruit; yet the conciliation and ſatisfaction 
« of both, have been well found out in this diſtinction, whereby 
« neither's intereſt is called a ſetvitude; but by the reſemblance of 
« this diſtinction in law between jura et actiones directæ, and thoſe, 
« which for reſemblance, were reductive thereto, and therefore call- 
& ed utiles, the ſuperior's right is called Dominium directum, and 
« the vaſſal's Dominiam utile, and without theſe the right cannot 
* conſiſt.” This right in the vaſſal to the uſe and profits of the 
land, while the direct dominion of the land ent in the lord, 
was, with reſpect to the relation between the ſovereign and the ſub- 
JeR, a new and original point of connection, and one of thoſe marks 
which diſtinguiſh the feudal, from every other law. —2. Another of 
theſe marks, is, that, immoveable or real property only, was admitted 
to be held in feudality, or in other words, to be the ſubſtance of a 
fief. Wherever the conquerors, we ſpeak of, eſtabliſhed themſelves, 
they ſeized, whatever they deſired, of the property of the conquered, 
and the general allotted it to the ſuperior officers of the army, and 
theſe again divided it, in ſmaller parcels, among the inferior officers, 
The moveable, as well as the immoveable, property of the conquer- 
ed, was ſeized and divided by the conquerors; but moveable pro- 


perty, from its fluctuating and periſhable nature, was ill calculated 


to ſerve, either as the ſign, or the ſubject, of a permanent connection. 
This was particularly the caſe in thoſe days, when'it had in no point 
of view acquired, or was conſidered ſuſceptible of, thoſe artificial mo- 
difications, or other durable qualities, in the intendment of law, 
which it now poſſeſſes. Land, therefore, or immoveable property, 
alone, became the ſubject of feudal tenure. As the notions of men 
reſpecting property increaſed, the modifications of it were alſo 
multiplied, and all of them were conſidered as ſuſceptible of feuda- 
lity. Thus every ſpecies of right or ſervitude, to which land is ſub. 
ject, was given in fee. At an early period of the feudal law, we find 
mention of fiefs de camera and cavena. The former, was a pen» 
ſion granted by the lord to be paid out of his treaſury ; the latter, 
was a quantity of corn, or other grain, granted by the lord, to be 
delivered out of his granary. In progreſs of time, money charged 
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upon land was, in ſome countries, held to be feudal; and even mere 
money was, at laſt, in ſome countries, held by the feudal obliga- 
tion, and treated as a fief, Whether money thus held, be, ſtrictly 
ſpeaking, a fief, has been the ſubject of much diſcuſſion. Thoma- 
ſius, whoſe writings, in the courſe of this enquiry, have been found 
highly valuable, treats a pecuniary feud as a chimera, and ſeems 
inclined to doubt its exiſtence. Sir Thomas Craig thus expreſſes 
himſelf, on this queſtion. “ The dominium directum of a fief muſt 
* neceſſarily remain in the lord; the dominium utile, muſt neceſſa- 
« rily be granted to che feudatory. When the dominium utile of a 
« moveable is granted, the profits of it muſt neceſſarily belong to 
* the uſufructuary. But the profits of a moveable proceed from the 
« uſe which 1s made of it. Now the uſe which is made of a moveable, 
« either conſumes it or not. In the firſt caſe, the fief is neceſſarily 
10 1 for it is impoſſible that a moveable in continual 
cc uſe, ſhould not, by that very uſe of it, be conſumed, and the lord 
« thereby deprived of it, 2 any fault on his part, againſt his 
« will, and even without his knowledge. But if the moveable be not 
« conſumed by uſe, but may be preſerved, the vaſſal has no profit 
« from it. I know many writers of great authority hold, that there 
« may be a fief of moveables, by way of analogy to an uſufruct of 
thoſe Rug. which are conſumed by uſe, where the fruit and the 

rofits belong to the vaſſal, the propriety remains with the lord. 
But in this caſe, the propriety, (to uſe the expreſſion,) is not of 
the individual thing, but of a thing of the ſame genus or ſpecies. 
And therefore Cujas juſtly obſerves, that, properly ſpeaking, 
ce theſe are not fiefs. For natural reaſon cannot be altered by civil 
« power. We are therefore of opinion, that there cannot be a fief, 
« though there may be a uaſi fief of a moveable. But even a 
« quaft fief is not allowed by the law of Scotland. For though ſti. 
« pulations are frequent amongſt us, that, for the uſe of money, a 
« certain yearly ſum, or a certain quantity of grain be allowed; 
« yet this ſhould not be honored with the name of fief, as he to 
« whom the payment is to be made, can never be ſaid to die ſeiſed 
ce of the fee of that money.” But at the firſt eſtabliſhment of fiefs, 
land or immoveable property, in the narroweſt ſenſe of that word, 
was the ſubject of a fief. That, this ſpecies of property, to the ut- 
ter excluſion of every ſpecies of moveables, ſhould be a point of 


connection between the ſovereign and the ſubjeR, is another diſ- 


tinctive mark of feudality. To this it is owing, that while in this 
country, and in every other country whoſe juriſprudence is of a 
feudal extraction, the difference between real and perſonal, or im- 


moveable and moveable; property, is ſo ſtrongly marked, and the 


legal qualities and incidents of the two ſpecies of property, are, in 


ſo many important conſequences, utterly diſſimilar, the diſtinction 


between them in the civil law, except in the term of preſcription, 
is ſeldom diſcoverable. 3- The remaining point of difference be- 
tween the feudal polity and the polity of other ſtates is, the nature 
of the relation between the chief and the vaſſals. This is particu- 
larly diſtinguiſhable by fix circumſtances: Iſtly, The relation be- 
tween them was purely of a military nature; 2dly, Behind the ſo- 
vereign and his immediate feudatories, there followed a numerous 
train of arrere vaſſals or ſub - feudatories, between whom and the firſt 
or immediate feudatory, there ſubſiſted a relation nearly ſimilar to 
that between him and the firſt or chief lord; 3dly, This relation 
was-territorial, and was not conſidered to ariſe from the general al- 
| 8 e legiance 
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legiance due from a ſubje& to a ſovereign, but from an implied 
obligation ſappoſed to be annexed to the tenure of the fee; 4thly, 
The right of adminiſtering juſtice was an appendage of this military 
relation, and originally commenſurate to it in its territorial extent; 
gthly, The lord was not allowed to alien the fee without his tenant's 
conſent, nor the tenant, without the conſent of his lord; and 6thly, 
Though in point of dignity, of rank, and of honor, the lord, ac- 
cording to the ideas of thoſe times, enjoyed a ſplendid pre-emi- 
nence over his vaſſals, his power over them was, comparatively 
ſpeaking, extremely ſmall. Thus, therefore, the ſuppoſed preſer- 
vation of the dominium directum, or real ownerſhip, to the lord, 
after he had parted with the beneficial ownerſhip, or dominiun 
utile, to the tenant; the excluſion of moveable property, from ſerv. 
ing either as the ſign or the ſubject of the relation between the ſo. 
vereign and the feudatory; and the military nature of this relation, 
including in it the other circumſtances before noticed, ſhould be 
conſidered as three principal points which diſtinguiſh the law of feuds 
from every other law. To theſe the book of fiefs, and Cujas, and 
after them, fir Henry Spelman, add the hereditary nature of fiefs ; 
and it is obſervable, that Littleton in his explanation of the word 
fee, ſays, it is the ſame as inheritance, without adverting to any 
other quality of a fief, But, as fiefs were not allowed to go in a 
courſe of deſcent, till after a conſiderable period of time, from their 
firſt introduction, and, as they might always be granted for a leſs 
eſtate, than an eſtate of inheritance, there ſeems to be no reaſon to 
ſuppole this deſcendible quality is eſſential to their nature. We have 
therefore omitted it. 

Beſides theſe, (which may be conſidered as the ęſentials of a 
fee,) there are qualities, which every fee ſhould poſſeſs, to anſwer 
the notions originally entertained of this ſpecies of property. Thus, 
fiefs ſhould be granted without price; to perſons duly qualified; 
and the ſervices ſhould not be fixed to any particular mode or time 
of ſervice. A fief 5 the eſſential and ſecondary qualities, 
we have noticed, was conſidered to be a proper fief. The abſence 
of any of the qualities, reckoned eſſential, neceſſarily precluded the 
feudal tenure. But any, or all of the qualities reckoned merely pro- 
per, might be diſpenſed with, at the diſcretion of the parties, without 
precluding the tenure, according to the maxim, Modus et conwven- 
tio wincunt legem. This introduced the diſtinction between proper 
and improper fiefs, But, wherever the feudal tenure was admitted, 
the fief was preſumed to be a proper fief, till the contrary was 
ſhewn, and ir could only be ſhewn by referring to the original in- 


veſtiture. Thence the maxim, in theſe caſes, Tenor inveſtiture et 


inſpiciendus. 


III. Wich reſpect to the PRINCIPALWRITTEN DOCUMENTS, 
WHICH ARE THE SOURCES, FROM WHICH THE LEARNING OF 
FOREIGN FEUDS IS DERIVED: Theſe may be divided into cops 
r LAWS,CAPITULARIES, AND COLLECTIONS OF CUSTOMS. It was long 
after the firſt revival of letters in Europe, that, the learned engaged 
in the ſtudy of the laws or antiquities of modern nations. When 
their curioſity was firſt directed to them, the barbarous ſtyle in which 
they are written, and the rough and inartificial ſtate of manners they 

repreſent, were ſo ſhocking to their claſſical prejudices, that, they 
appear to have turned from them, with diſguſt and contempt, In 
time, however, they became ſenſible of their importance, They 

were 
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were led to the ſtudy of them, by thoſe treatiſes on the feudal laws, 
which are generally printed at the end of the Juftinianean collection. 
Theſe are of Lombard extraction. This naturally gave riſe to the 
opinion, that, fiefs appeared firſt in Italy, and were introduced there, 
by the Lombards. From Italy, the ſtudy of juriſprudence was im- 
ported into Germany: this opinion accompanied it there. At firſt 
it appears to have univerſally prevailed. But, when a more ex- 
tenſive knowledge of the antiquities of the German nations was 
obtained, there appeared reaſon to call it in queſtion. Many 
thought the claims of other nations, to the honor of having intro- 
duced the feudal polity, were better founded. Some aſcribed them 
to the Franks; others, denying the excluſive claim of any nation in 
particular, aſcribed them to the German tribes in general; and 
aſſerted, that, the outline of the law of feuds is clearly diſcoverable 
in the habits, manners, and laws of thoſe nations, whilſt ſtill in- 
habitants of the Hercynian wood. The time when feuds firſt made 
their appearance, has equally been a ſubje& of controverſy. The 
word itſelf is not to be found in any public document, of ac- 
knowledged authenticity, before the 11th century. 

The moſt antient, and one of the moſt important copzs or 
Law, in uſe among the feudal nations, is the Salic /aw. It is 
thought to derive 1ts appellation from the Salians, who inhabited 
the country from the Leſer to the Carbonarian wood, in the con- 
fines of Brabant and Hainault, It was written, probably in the 
Latin language, about the beginning of the 5th century, by Weſo- 
gaſtus, Bodogaſtus, Salogaſtus, and Windogaſtus, the chiefs of the 
nation. It received conſiderable additions from Clovis, Childe- 
bert, Clotaire, Charlemagne, and Lewis the Debonnaire. There 
are two editions of it. Theſe differ ſo conſiderably, that they 
have been treated as diſtint codes. The Franks who occupied 
the country upon the Rhine, the Meuſe and the Scheldt, were 
known by the name of the Ripuarians, and were governed by a 
collection of laws, which, from them, was called the Ripuarian 
law. Theſe laws ſeem to have been firſt promulgated by Theodoric, 
and to have been augmented by Dagobert. The puniſhments in- 
flicted by the Ripuarian law, are more ſevere than the puniſhments 
inflicted by the Salic ; and the Ripuarian law mentions the trial by 
judgment of God, and by duel. Theodoric alſo 5 to have 
firſt promulgated the law of the Alemanni. The law of the Burgun- 
dians is ſuppoſed to have been promulgated about the beginning of 
the 5th century; that nation occupied the country which extends 
itſelf from Alſace to the Mediterranean, between the Rhone and the 
Alps. This was the moſt flouriſhing of the Gallic provinces in- 


vaded by the Germans; they eſtabliſhed themſelves in it, with the 


conſent of the emperor Honorius. An alliance ſubſiſted, for a con- 
ſiderable time, between them and the Romans; and ſome parts of 
their law appear to be taken from the Roman law. One of the 
moſt antient of the German codes is that, by which the Angliones 
and the Werini were governed. The territories of theſe nations 
were contiguous to thoſe of the Saxons ; and the Angliones are ge- 
nerally ſuppoſed to be the nation, known in our hiſtory, by the name 
of the Angles, A conſiderable portion of the law of the Saxon, 
has reached us. The Goths alſo had their laws, which were 
promulgated by the Oftrogoths, in Italy; by the Viſigoths, in 
Spain, The Goths were Apoſteſſed of their conqueſts in Italy 
by the Lombards. No antient cede of law, is more 8 

| | | than 
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than the Jaw of the Lombard: ; none diſcovers more evident 
traces of the feudal polity, It ſurvived the deſtruction of that 
empire by Charlemagne, and is ſaid to be in force, even now, in 
ſome cities of Italy. Theſe were the principal laws, which the fo- 
reign nations, from whom the modern governments of Europe date 
their origin, firſt eſtabliſhed, in thoſe countries, in which they formed 
their reſpective ſettlements, Some degree of analogy may be 
diſcovered between them, and the general cuſtoms, which, from 
the accounts of Cæſar and Tacitus, we learn to have prevailed 
among them, in their ſuppoſed aboriginal ſtate. A conſiderable 

art alſo of them is evidently borrowed from the Roman law, by 
which, in this inſtance, we muſt underſtand the Theodoſian code. 
This was the more natural, as, notwithſtanding the publication 
of the Ripuarian and Salic codes, the Roman ſubjects in Gaul, 
were indulged in the free uſe of the Theodoſian laws, eſpecially in 
the caſes of marriage, inheritance, and other important tranſactions 
of private life. In their eſtabliſhments of —_— and civil 
tribunals, an imitation of the Roman polity is diſcoverable among 
the Franks; and, for a conſiderable time after their firſt conqueſts, 
frequent inſtances are to be found, in their hiſtory, of a deference, 
and in ſome inſtances, even of an acknowledgment of territorial 
ſubmiſſion, to the emperors of Rome. 

In the courſe of time, all theſe laws were, in ſome meaſure at 
leaſt, ſuperſeded by the carirur AES. The word capitulary is 
generic, and denotes every kind of literary compoſition divided into 
chapters. Laws of this deſcription appear to have been promul- 
— by Childebert, Clotaire, Carloman, and Pepin. But no 


vereign ſeems to have promulgated ſo many of them, as Charle- 


magne. That monarch appears to have wiſhed to effect, in a cer- 
tain degree, an uniformity of law throughout his extenſive domi- 
nions. With this view, it is ſuppoſed, he added many laws, di- 
vided into ſhort chapters or heads, to the exiſting codes, ſometimes 
to explain, ſometimes to amend, and ſometimes to reconcile or re- 
move the difference between them. 'They were generally promul- 
gated in public aſſemblies, compoſed of the ſovereign and the chief 
men of the nation, as well eccleſiaſtics as ſecular. They regulated, 
equally, the ſpiritual and the temporal adminiſtration of the king- 
dom. The execution of them was intruſted to the biſhops, the 
counts, and the iii regii. Many copies of them were made, one 
of which was generally preſerved in the royal archives. The au- 
thority of the capitularies was very extenſive; it prevailed in every 
kingdom, under the dominion of the Franks, and was ſubmitted to, 


in many parts of Italy and Germany. The earlieſt collection of 


the capitularies, is that of Angeſiſe abbot of Fontenelles. It was 
adopted by Lewis the Debonnaire and Charles the Bald, and was 
publickly approved of in many councils of France and Germany. 
But, as Angeſiſe had omitted many capitularies in his collection, 
Benedict the Levite, that is, the deacon of the church of Menta, 
added three books to them. Each of theſe collections was conſidered 
to be authentic, and, of courſe, appealed to, as law. There have 
been ſubſequent additions made to them. 'The beſt edition is that 
of Baluze in 1677. A ſplendid republication of this edition was be- 
gun by monſieur de Chiniac in 1780; he intended to compriſe it in 


four volumes. Two only, have yet made their appearance. In the 


collections of ancient laws, the capitularies are generally followed 
by the formularia, or forms of forenſic proceedings and legal in- 
| ſtruments. 
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ſtruments. Of theſe, the formulare of Marculphas is the moſt cy. 


rious. The formularia generally cloſe the collections of antient 


laws. With the Merovingian race, the Salic, Burgundian, and 
Viſigothic laws expired. 'The capitularies — in force, in 
Italy, longer than in Germany; and in France, longer than in Italy. 
The incurſions of the Normans, the inteſtine confuſion and weak- 
neſs of government under the ſucceſſors of Charlemagne, and, above 
all, the publication of the decretum of Gratian, which totally ſu- 
perſeded them in all religious concerns, put an end to their autho- 
rity in France. 

They were, in ſome meaſure, ſucceeded by the cosroMARY 2 Au. 
It is not to be ſuppoſed, that, the codes of law, of which we 
have been ſpeaking, entirely abrogated the uſages or cuſtoms of 
the countries, in which they were promulgated. Thoſe laws 
only were abrogated by them, which were contrary to the regu- 
lations they eſtabliſhed. In other reſpects, the codes not only per- 
mitted, but, in ſome inſtances, expreſsly directed, that, the an- 
cient uſages ſhould remain in force. Thus, in all the countries 
governed by the antient codes, there exifted, at the ſame time, a 
written body of law, ſanctioned by public authority, and uſages or 
cuſtoms, admitted to be of public authority, by which thoſe caſes 
were governed, for which the written body of law contained no 

rovition, After the antient codes and capitularies fell into de- 
— theſe cuſtoms multiplied. By degrees, written collections 
were made of them. Some of theſe were made by public autho- 
rityz others were the collections of individuals, and depended 
therefore, for their weight, on the private authority of the indi- 
duals, by whom they were made, and the authority, which they in- 
ſenſibly obtained, in the courts of juſtice. ColleQions of this na- 
ture, committed to writing by public authority, form a conſiderable 
part of the law of France, and are a ftriking feature of the juriſ- 
prudence of that kingdom. The origin of them may be traced to 
the beginning of the Capetian race. The monarchs of that line, 
in the charters, by which they granted fiefs, preſcribed the terme, 
upon which they were to be held. 'Theſe they often abridg- 
ed, enlarged, and explained, by ſubſequent charters. They alſo 
publiſhed charters of a more extenſive nature. Some of theſe con- 
tained regulations for the poſſeſſions of their own domain ; others 
contained general regulations for the kingdom at large. In imi- 
tation of theſe, the great vaſſals of the crown granted their cher- 
ters, for the regulation of the poſſeſſions held of them. In the 
ſame manner, when allodial land was changed to feudal, charters 
were granted for the regulation of the fiefs; and, when villeins were 
enfranchiſed, poſſeſſions were generally given them, and charters 
were granted to regulate theſe poſſeſſions. Thus each ſeignory 
had its particular uſages. Such was their diverſity, that, through- 
out the whole kingdom, there could hardly be found two ſeigno- 
ries, which were governed, in every point, by the ſame law. With 
a view more to aſcertain, than to produce an uniformity in, theſe 
uſages, though the latter of theſe objects was not quite neglected, 
Charles the Seventh and his ſucceſſors cauſed to be reduced to 
writing, the different local cuſtoms, which prevailed throughout 
the kingdom. In 1453, ſome time after Charles the Seventh had 
expelled the Engliſh from France, he publiſhed an ordonnance, by 
which he directed, that, all the cuſtoms and uſages, ſhould be com- 
mitted to writing, and verified by. the practitioners of each pee, 
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council and parHatnent ; - 


then examined and ſanctioned by the 
and that, the cuſtoms, thus ſanctioned, and thoſe only, ſhould have 
the force of laws. Such were the obſtacles in the way of this mea- 
ſure, that, forty-two years elapſed before the cuſtoms of any one 

were verified. From that time, the meaſure lingered, till the 
reign of Lewis the Twelfth; it was then reſumed. About the year 
160g, it was completed. The cuſtoms of Paris, Orleans, Nor- 
mandy, and ſome other places, were afterwards reformed. Thoſe 
of Artois and Saint Omer were reformed within the laſt hundred 
years. The manner of proceediny, both in reducing the cuſtoms, 
and reforming them, was, generally ſpeaking, as Pollows, The 
king, by his letters patent, ordered an aſſembly of the three ſtates 
of each province. When this aſſembly met, it directed the royal 
judges, greffiers, maires and ſyndics to prepare memoirs of all 
the cuſtoms, uſages, and forms of practice, they had ſeen in uſe, 
from of old. On receiving theſe memoirs, the ſtates choſe a cer- 
tain number of notables, and referred the memoirs to them, with 
directions to put them in order, and to frame a cahier, or ſhort mi- 
nute of their contents. This was read at the aſſembly of the ſtates, 
and it was there conſidered, whether the cuſtoms were ſuch, as they 
were ſtated to be, in the cahier. At each article, any deputy of the 
ſtate, was at liberty to mention ſuch obſervations as occurred to 
him. The articles were then adopted, rejected, or modified, at 
the pleaſure of the aſſembly. They were then taken to parliament 
and regiſtered. The cuſtoms of each place, thus reduced to writ- 


ing and ſanctioned, were called the coutumicr of that place. 


Theſe contumiers were formed into one collection, called the Cou- 
tumier de France, or the Grand Coutumier. 'The beſt edition of this, 
is by Richebourgh, in four volumes in folio. It contains near 
one hundred collections of the cuſtoms of provinces, and two hun- 
dred collections of the cuſtoms of cities, towns or villages. Each 
coutumier has been the ſubject of a commentary. Five and twenty 
commentaries have appeared, (ſome of them voluminous,) on the 
coutumier of Paris, alone. Of theſe commentaries, that of Du- 
moulin has the greateſt celebrity. Les Etabliſements de St. Louis, 
hold a high rank for the wiſdom, with which they are written, and 
the curious matter they contain. The Coutumier de Normandie, for 
its high antiquity, and the relation it bears to the feudal juriſpru- 
dence of England, is particularly intereſting to an Engliſh reader. 
Baſnage's edition, and his learned commentary upon it, are well 


known. But the moſt curious of all collections of feudal law, is 


that entitled, 4/izes de Feruſalem. In 1099, the object of the firſt 
cruſade, was effected by the ＋ 7 of Jeruſalem. Godfrey de 
Bouillon, who was elected king of I eruſalem, but refuſed the title, 
called an aſſembly of the ſtates of his new kingdom. The patri- 
arch, the chief lords, their vaſſals, and the arrere vaſſals atiend- 
ed. With general conſent, the collection in queſtion was framed, 
under the title of «© Les Loix, Statuts, & Coutumes, accordies au 
« Royaume de Jeruſalem, par Godefroi de Bouillon, Pan 1099; par 
* Pawvis du Patriarche et des Barons,” As this collection was 
made at a general aſſembly of feudal lords, it may naturally be 
ſuppoſed to contain, ſome of the wiſeſt and moſt ſtriking rules, by 
which, the feudal polity of Europe was then regulated. But, as 
the principal perſonages, who engaged in that cruſade, came from 
France, it may be conſidered, as particularly deſcriptive of the laws 
and uſages of that country, Such are the principal ſources of the 
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feudal juriſprudence of the kingdom of France. It remains to 
take notice of ſome of the chief compilations by which the feudal 
polity of other kingdoms, is regulated. The authority, or at leaft 
the influence, which the capitularies, had on theſe, has been already 
noticed. After theſe, the attention 1s naturally direQed to that 
collection, which, probably in the reign of Frederick the Second, 
Hugolinus, a Bononian lawyer, compiled from the writings of 
Obertus of Otto and Gerhardus Niger, and from the various cuſ- 
tomary laws, then prevailing in Italy, and added under the title, 


Decima Collatio, to the Novels. It is to be found in moſt editions 


of the Corpus Juris Civilis. In the edition of Cujas it is divided 
into five books ; the firſt contains the treaties of Gerhardus Niger ; 
the ſecond and third,:-thoſe of Obertus of Otto; the fourth is a ſe- 
lection from various authors; the fifth is a collection of conſtitu- 
tions of different emperors reſpecting feuds. To theſe is added the 
Golden Bull of the emperor Charles the Fourth. Authors are by 
no means agreed, either in the order, or diviſion, of this collection. 
Several editions have been publiſhed of it. In that publiſhed by 
Joannes Calvinus or Calvus at Franckfort, in 1611, there is a col- 
lection of every paſſage, in the canon law, that ſeems to relate to 
the law of feuds. As this edition 1s ſcarce, and it may happen, 
that, ſome Engliſh reader may be deſirous of ſeeing all theſe paſ- 
ſages, the following ſhort account of Calvinus or Calvus's ſelection 
of them, is tranſcribed from Hoffman's, Diſertatio de Unico Juris 
feudalis Longobardici Libro,—Furiſprudentiam feudalem, ſex li- 
bris comfrehenſam, ſive potius conſuetudines feudorum, ſecundum 
diſtributionem Cujacianam, edidit, et ſub titulo libri feudorum VI. 
addidit, quidquid alicujus de hac materia momenti, in univer/s 
corpore juris canonici expreſſum invenerat; hoc eft totum titu- 
lum decretalium Gregorii IX. five capitula, Inſinuatione 1. Et ex- 
parte tua, 2. X. de feudis, porro cap. cæterum, 5 ef novit, 13 de Ju- 
dictis, cap. Quæ in Ecclefiarium, 7 de Conſtitutionibus, cap. Ad aures, 
10 In guibiſdam, 12 et Gravem, 13 De Penis, cap. Gravem, 53 
de Sent. excomm. cap. Ex tranſmiſſa, 6 et verum, 7 de foro competente 
eorumqgue ſummaria. The next treatiſe to be mentioned is, the 


Treatiſe de Beneficiis, generally cited under the appellation of, 


Auctor wetus de Beneficiis, It was firſt publiſhed by Thomaſius at 
Hale 1708, with a diſſertation on its author, and the time when it 


was written. He conſiders it to be certain, that, it was written 


after the year 800, and before the year 1250, and conjectures, that, 
it was not written before the emperor Otho, and that, it was written, 
before the emperor Conrad the Second. To theſe muſt be added 
the Jus Feudale Saxonicum ; which ſeems to be a part of, or an ap- 
pendix to, a treatiſe of great celebrity in Germany, intitled the 
Speculum Saæxonicum. The Jus Feudale Saxonicum, is ſaid by Stru- 
vius, to have been tranſlated, by Goldaſtus, from the German, 
into the Latin language, for the benefit of the Poles. It is ſup- 
poſed to have been publiſhed, between the year 1215, and the year 
1250. The Speculum Suevicum ſeems to have been compoſed, in 
imhation of the Speculum Saxonicum, probably, between the year 
1250, and the year 1400. To this is added the Jus Feudale Allem- 
manicum compoſed about the ſame time, and probably by the ſame 
author. But none of theſe collections acquired the ſame authority, 
as the books of the fiefs. They were krown by the name of the 
Lombard law. By degrees they were admitted, as authority, by 
not of the courts, and taught in molt of the academies of mo 
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and Germany. Like the civil and canon law, they became the ſub- 


je& of innumerable gloſſes. Thoſe of Columbinus were ſo much 


eſteemed, that, no one, it is ſaid, ventured to publiſh any after him. 
About the end of the 13th century, James of Ardezene Le nee a 
new edition of the Glos. of Columbinus, and added, under the title 
of Capitula Extraordinaria, a collection of adjudged cafes, on feudal 
matters. This was inſerted in ſome of the latter editions of the 
Corpus Juris, About the year 14395, Mincuccius de Prato veteri, 
a Bononian lawyer, by the orders of the emperor Sigiſmond, gave 
a new edition of the Books of the Fiefs, with the Gloſs of Colum- 
binus. Theſe were confirmed by the emperor Sigiſmond, and after- 
wards by the emperor Frederick the 3d, and publicly taught in the 
univerſity of Bononia. Such are the principal ſources of the feudal 
jurtfpradencs of foreign countries, 


IV. ThE EARLY HISTORY OF THE FEUDS OF FOREIGN 
COUNTRIES is involved in a conſiderable degree of obſcurity. 
That in the time of Pepin the feudal polity arrived at a degree of 
maturity and conſiſtence, is certain, It muſt, therefore, have pre- 
viouſly had, its riſe and progreſs. Some veſtiges of theſe are diſ- 
coverable in the ſcanty materials which have reached us, of the 
hiſtory and antiquities of thoſe early times. We find mention in 
them of the leuds,—of lands entruſted (commendati) by the king 
to his followers ;—of eſtates, which, on account of the infidelity, 
or the cowardice of the proprietary, or his placing himſelf under ano- 
ther lord, the king takes from him, and reſtores to the filgq. There 
is alſo mention of the pares comitum, and the fideles, and of reinveſt- 
ing the leudes, who had been unjuſtly deprived of their poſſeſſions, 
At firſt kings alone granted fiefs. They granted them to laymen 
only, not to eccleſiaſtics; and to ſuch only who were free, and pro- 
bably to the moſt important only of their followers. They were 
pot granted, for any certain, or determinate period of time; they 
were not tranſmiſſible to the deſcendants of the grantee; they were 
reſumable on the bad conduct of the vaſſal, without the ſovereign's 
being obliged to ſhow the cauſe of the reſumption, or having re- 
courſe to any judicial proceſs. The vaſſal had no power to alienate 
them, Every freeman was ſubje& to the obligation of military 
duty; this was the caſe, in a more particular manner, of the feudal 
tenants; they were to attend the ſovereign on horſeback, and in 
complete armour, that 1s, with the breaſt-plate, the ſhield, the ſpear, 
the helmet, and the ſword. They were to guard his life, member, 
mind and right honour. They were firſt called homines, fideles, 
leudes, antrufticnes; to all theſe the appellation of wvaſals ſucceed- 
ed. It appears, that, in early times, the feudal tenants were nume- 
rous. A conſiderable part however of the ſubjects were free from 
the feudal tenure. The lands held by theſe, were called allodial. 
The proprietors of them, were under the general obligation of mi- 
litary ſervice, and were ſubje& to general taxation. Their parti- 
cular nature was chiefly diſcernible in this, that, they differed from 
the villeins, as they were freemen; and from the feudal tenants, as 
their poſſeſſions were from the firſt hereditary, For, originally, the 
crewn itſelf was, not in the ſenſe, in which we now uſe the word, 
hereditary. A marked preference was always ſhewn, both by the 
ſovereign and the nation, to the royal lineage. But by each, the 
ſtrict line of hereditary deſcent was occaſionally interrupted, by 
calling to the throne a remote relation, to the prejudice of the ac- 
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taal heir. The government was monarchical; but ſtrongly con- 
trouled by the people. Twice a year, * E or as they were 
e fir 


aſterwards called, the ſtates, aſſembled. ſt of theſe general 
aſſemblies, was held originally in the month of March, aſterwards 
in the month of May; and always in open air. Hence, from the 
time of meeting, the expreſſion le champ de Mars, afterwards le 
champ de Mai. The ſecond aſſembly was held in the autumn. 
It was divided into two claſſes. The firſt comprized the biſhops, 
the abbots, the dukes, the counts, and the elders of the nation; and 
all of them had deliberative voices in the aſſembly. The ſecond 
contained the magiſtrates, and the inferior officers ; but theſe at- 
tended only to receive the orders of the aſſembly. The king pro- 

ſed the ſubjects of debate, by his referendary; the members of the 

ſ claſs Jatiberated upon them; the king pronounced the deci- 
ſion. The acts were reduced to writing, Biker the name of capi- 
tularies, and the execution of them were entruſted to the members 
of the ſecond claſs. The governors of provinces were called dukes; 
the counts were ſubordinate to them, and adminiſtered juſtice, in the 
diſtricts committed to their care. The miſſi regii, were commiſ- 
ſaries appointed by the king, to attend to the general adminiſtra- 
tion of juſtice, throughout the nation. Next to the counts were the 
barons, or the chief land owners; then followed the general body 
of freemen; after theſe, came the artizans, the labourers, and the 
villeins. The general adminiſtration of affairs, was entruſted to the 
almoner, who was at the head of the clergy. The referendary and 
chancellor were the chief counſellors of ſtate: then followed the 
chamberlain, the count of the palace, the high ſteward, the butler, 


the conſtable, the marſhal, the four firſt huntſmen, and the grand 


falconer. Such appears to be the general outline of the feudal go- 
vernment, during the Carlovingian line. That line was extinguiſh- 
ed, in France, by the acceſſion of the Capetian line, in Germany, 
by the acceſſion of the Houſe of Saxony, and in Italy by the uſur- 
pation of the dukes, Soon after, or perhaps ſome time Lese thĩs 
event, fiefs became hereditary. Even the offices of duke, count 
and margrave, and the other high offices of the crown were trani- 
mitted in the courſe of hereditary deſcent: and not long after, the 
right of primogeniture was univerſally eſtabliſhed. It firſt took 
_— in the deicent of the crown, but was ſoon admitted by every 

ranch of the feud. This ſtability of poſſeſſion was an immenſe 
addition to the power of the crown vaſſals. It enabled them to 
eſtabliſh an independency of the crown. They uſurped the ſove- 
reign property of the land, with civil and military authority over 
the inhabitants. The poſſeſſions, thus uſurped, they granted out to 
their immediate tenants, and theſe granted them over to others, in 
like manner. By this means, though they always profeſſed to hold 
their fiefs from the crown, they were in fact abſolutely independent 
of it. They aſſumed in their territories, every royal prerogative: 
they promulgated laws; they exerciſed the power of life and 
death; they coined money; fixed the ſtandard of weights and 
meaſures; granted ſafeguards; entertained a military force; and 
impoſed taxes, with every other right ſuppoſed to be annexed to 
royalty. In their titles, they ſtyled themſelves, Dukes, &c. by 
the grace of God,“ a prerogative avowedly confined to ſovereign 
power. It was even admitted, that, if the king refuſed to do the lord 


Jjuſtice, the lord might make war againſt him. In the ordonnances 


c&St. Lewis, ch. 50, is this remarkable paſſage; © If the lord ſays 
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« to his hege tenant, Come with me, I am going to make war 
« againſt my ſovereign, who has refuled me the juſtice of his 
« court : upon this, the liegeman ſhould anſwer in this manner to 
« the lord: I would willingly go to the king to know the truth of 
« what you ſay, that, he has denied you his court. And then he 
« ſhall go to the king, ſaying to him in this manner: Sir, the lord 
« in whoſe liegeance and fealty I am, has told me you have refuſed 
« the juſtice of your court; and upon this I am come expreſsly to 
« your majeſty, to know if it is ſo; for my lord has ſummoned me 
* to go to war with you. And thereupon, if the king anſwers, 
« that, he will do no judgment in his court, the man ſhall return 
© immediately to his lord, and his lord ſhall equip him, and fit him 
« out at his own expence ; and if he will not go with him, he 
« ſhall loſe his fief by right. But if the king anſwers, that, he 
& will hear him, and do ju dee to the lord, the man ſhall return to 
« him, and ſhall ſay: Sir, the king has ſaid to me, that, he will 
« willingly do you juſtice in his court. Upon which, if the lord 
« ſays, I never will enter into the king's court, come therefore 
« with me, according to the ſummons I have ſent you; then the 
« man ſhall ſay, I will not go with you; and he ſhall not loſe 
« his fief for his not going.” This ſhews how powerful and ab- 
ſolute the great vaſſals were. The ſame motive which induced 
the vaſſals of the crown to attempt to make themſelves independent 
of the crown, induced their tenants o make themſel ves independent 
of them. This introduced an ulterior ſtate of vaſſallage. The 
king was called the Sovereign Lord; his immediate vaſſal was call- 
ed the Suzereign; and the tenants holding of him were called the 
arrere vaſſals. Between theſe and the ſovereign, the connection 
was very ſmall. In thoſe reigns even, when the power of the mo- 
narch was greateſt, his authority over the arrere vaſſals was faint, 
and indirect. Of this the hiſtory of Joinville preſents a ſtriking 
inftance ; Previouſly to the departure of St. Lewis on the cruſade, 
he ſummoned an aſſembly of his barons to attend him, and required 
them to ſwear, that, on the event of his deceaſe during the expe- 
dition, they would be loyal and true to his ſon, Joinville his hiſ- 
torian, a feudatory of the count of Champaigne, though he poſ- 
ſeſſed a moſt enthuſiaſtic veneration for the king, and the warmeſt 
attachment to his perſon, re fuſed, on account of his vaſſallage, to the 
count, to take the oath ; his words are, 1/ le me demanda, mais je 
« ze vox faire point de ſerement, car je n'eſtoie pas jon home. The con- 


ſequence was, that, in every kingdom there were as many ſovereigns, 


with the power and enſigns of royalty, as there were powerful vaſſals. 
With reſpect to France, Hugh Capet acquired the crown of that king- 
dom, by availing himſelf of the extreme weakneſs, 10 which it was 
reduced by the ſyſtem of ſubinfeudation. After he acquired the 
throne, he uſed his utmoſt efforts to reſtore it to its antient ſpien- 
dor and ſtrength. His ſucceſſors purſued his views with undeviat- 
ing attention and policy; and with ſo much ſucceſs, that, previouſly 
to the acceſiion of Lewis the 13th, the ſeventy.two great fiefs of 
France were united to the crown, and all their feudal lords at- 
tended, at the ſtates general in 1614, the laſt that were held, till 
the late memorable aſſembly of them in 1789. This ſyſtem of 
re- union was compleated by the acceſſion of the provinces of Lor- 
raine and Bar to the crown of France, in 1735. See 4{/breg? Chro- 
rologigue de grands Firfs de la Couronie de France, Paris 1729. 
Like France, Hain was broken into as many principalities as it 


contained 
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preſs tenure, by knight ſervice, in capite, or not to have mentioned 


1141 

contained barons. In the courſe of time, they were all abſorbed 
in the more powerful kingdoms of Arragon and Caſtile; and, b 

the marriage of Ferdinand, the ſovereign of Arragon, with Iſabella, 
the ſovereign of Caſtile, they were all united to deſcend in the 
ſame line. No ſuch re- union took place in the empire. Under 
the immediate ſucceſſors of Charlemagne, it was broken into in- 
numerable principalities, never to be re-united. If we allow for 
the difference of public and private manners, it preſents the ſame 
ſpectacle at this day, as the other ſtates of Europe preſented for- 
merly, but, which is now peculiar to jitſelf—a complex aſſociation 
of principalities more or leſs powerful, and more or leſs connected, 
with a nominal ſovereignty in the emperor, as its ſupreme feudal 
chief. In England no ſuch diſmemberment as that we have been 
ſpeaking of, took place; nor did the nobles ever acquire, in Eng- 
land, that ſovereign or even independent power, which they ac- 
quired in Spain, Germany, or France. The power and influence 
of ſome of the Engliſh nobles were certainly great, and ſometimes 
overſhadowed royalty itſelf. But, it is evident, that, Nevil the 
great earl of Warwick, and the nobles of the houſe of Percy, the 
greateſt ſubjects ever known in the country, were, in ſtrength, dig- 
nity, power, and influence, and in every other point of view, 
greatly inferior to the dukes of Brittany or Burgundy, or the 
counts of Flanders. The nature of this note neither requires nor 
allows, a further deduction of the public hiſtory of the feuds of Eu- 
rope, the four circumſtances we have mentioned—the heirſhip of 


fiefs, the right of primogeniture, the intermediate ſovereignty of the 


crown vaſſals, and the introduction of ſubinfeudation, completed the 
triumph of the feud over monarchy. Here the hiſtorical deduction 
naturally clofes, The Carlovingian family is the important link, 
which connects antient with modern hiſtory, Roman juriſprudence 
with the codes of the German tribes, and the law of civil obliga- 
tion, with the law of tenure. 


V. It remains to ſay ſomething of the xEvoLUTIONSs OF THE 
FEUD IN THE JURISPRUDENCE OF OUR OWN NATION. 

(1.) As To TRE TIME WHEN IT W.4S INTRODUCED. Whether feuds 
prevailed in England, before the Norman conqueſt, has been the 
ſubje& of much diſpute. In 1607, an event happened, which occa- 
fioned the queſtion to be diſcuſſed, with a profuſion of learning. Se- 
veral eftates within the counties of Roſcommon, Sligo, Mayo, and 


Galway, being unſettled as to their titles, king James the iſt, by 


commiſſion, under the great ſeal, authorized certain commiſſioners, 
of whom fir Henry Spelman was one, to make grants of theſe 


eſtates. In exerciſe of this authority, the commiſſioners made a grant 


of lands in Mayo to lord Dillon. King Charles the iſt iſſued a com- 
miſſion, to enquire into defective titles: and orders were given, that, 
all perſons, who had any of the eſtates in queſtion by letters patent 
from the crown, ſhould produce the letters, or an inrolment of 
them, before the lord deputy and council. In purſuance of theſe 
orders, the letters patent to lord Dillon were produced. It was 
found, that, the lands were granted by them © to the lord Dillon 
* and his heirs, to hold by knight ſervice, as of his majeſty's caſtle 
c of Dublin.” It was admitted, that, the commiſſioners had ex- 
ceeded their commiſſion, in reſerving a mean tenure, to the preju- 
dice of the crown, when they ought to have reſerved, either an ex- 


any 


es. 


any tenure; in which caſe, the law would have implied a tenure in 
capite. The queſtion, therefore, was, whether, the deficiency of the 
tenure, ſo far affected the grant, as wholly to deſtroy the legal effect 
of it; or whether, the letters patent might not be good, as to the 
land, and void only as to the tenure. The caſe was argued, ſeveral 
days, by counſel, on both fides, and was afterwards referred to the 
judges. They were required by the lord deputy and council, to 
conſider of it, and to return their reſolution. 'The judges diſagree- 
ing in opinion, it was thought neceſſary, for public ſatis faction, to 
kave it argued ſolemnly by them all. This was done, according- 
ly. Thoſe who contended for the validity of the letters patent, 
urged, among other arguments, that, tenures in capite were brought 
mto England, by the conqueſt, but, that grants were by the com- 
mon law; and, being more ancient than tenures, muſt, of ne- 
ceſſity, be diſtin& from the thing granted. From this, they infer- 
red, that, though the reſervation were void, the grant itſelf might 
be good. In the courſe of their arguments, on this point, they ob- 
ſerved, that, fir Henry Spelman was miſtaken, when, in his Gloſ- 
fary, under the word Feudum, he referred the original of feuds 
to the Norman conqueſt. This drew from him a reply. He pub- 
liſhed it under the title, « Of the Original Tenure by Knight Ser- 
* vice in England.” In this work, he argues, with great learning 
and ſtrength of argument, that, tenures, ſuch as they were granted, 
in the letters patent, by himſelf and the other commiſſioners, in 
Ireland, were not in uſe before the conqueſt. He diſtinguiſhes be- 
tween, what, he calls the /ervitia militaria and the ſervitutes mili- 
tares, He contends, that, the grievances and ſervitudes of fiefs, as 
wardſhips, marriages, &c. which to that day, he ſays, were never 
known to other nations, governed by the feudal law, were intro- 
duced by the conqueror. But he ſeems to concede, that, in a ge- 
neral ſenſe, military ſervice and feuds, were known to the Saxons. 
In this middle opinion, he appears to be followed by two very 
great authorities, lord Hale, and fir William Blackſtone. Almoſt all 
writers, however, are agreed, that, in the reign of the conqueror, the 
feudal law was completely eftabliſhed. Upon the whole, the moſt 
probable conjecture appears to be, that, evident traces of ſomething 
ſimilar to the feud, may be traced in the Saxon polity ; that, it was 
eſtabliſhed, with its concomitant appendage of fruits and ſervices, 
by the Norman barons, in the poſſeſſions, which were parcelled out 
among them, by the conqueror ; and that, about the middle of his 
reign, it was formally, and univerſally eſtabliſhed by law. This 
univerſality of tenure, is, perhaps, peculiar to England. In other 
kingdoms, thoſe parts of the lands, which were permitted to remain 
in the hands of the natives, and a conſiderable part of thoſe, which 
the conquerors parcelled out among themſelves, were not originally 
ſubject to tenure. In the earlieſt age, however, of the feudal law, 
ſome advantages attended tenure, and frequently occaſioned the 
converſion of allodial into feudal property. But in the anarchy, 
which followed the removal of the Carlovingian dynaſty, there was 
an end of all political government: ſo that, almoſt all perſons found 


it ad vantageous, to enter into the feud. To effect this, they deli- 


vered up their lands ſometimes to the ſovereign, ſometimes to ſome 
powerful lord, and ſometimes to the church, on condition to receive 
it back in feudality. Lands thus delivered and returned, received 
the appellation of feuda data et oblata. Some portion of lands, 
however, {till remained free, Of nis the propor don diſters in the 
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countries on the continent. In fore, the courts prefume it to be 
feadal, till it is proved to be allodial. In others, the preſumption 
is in favour of its allodiality. See before 63. a. note (1), But 
with us, in the eye of the law, tenure is univerſal; that is, the 45 
minium rectum of all the lands in the kingdom is in the crown; 
The dominium utile, of them is in the tenant. 

V. (z.) 4s To Tat FRUITS AND INCIDENTS OF THE FEUDAL 
TENURE. Theſe, in the original ſimplicity of the feud, were re- 
ducible to two : on the part of the lord, to the obligation of war- 
ranty, that is, to defend the title of his tenant againſt all others, 
and, when ſubinfeudation was introduced, to the further obliga- 
tion of acquittal, that is, to keep the tenant free from moleſta- 
tion, in _— of the ſervices due to the lords paramount: On 
the part of the tenant, to an obligation, of giving his lord his 
aid, that is, his military aſſiſtance and ſervices in ce of the 
fend. But this primitive ſimplicity of reciprocal obligation, was 
ſoon deſtroyed. Different ſorts of tenures were eſtabliſhed, and the 
fruits and incidents of them were multiplied. A detail of theſe 
does not ſeem to be required, in this place; eſpecially as a full and 
maſterly account of them has been already given by mr. juftice 
Blackſtone. 

V. (3.) The branches of feudal juriſprudence, which principally 
concern the tenures of Littleton and fir Edward Coke's commen- 
tary, and which, therefore, may be thought ſuch as at once call for 
and limit the preſent inveſtigation, are thoſe, which relate to the in- 
heritance and alienation of the feud. With reſpect to the 1yazarr- 
ANCE OF THE FEUD, it may be obſerved, that, at the ſame time, that 
ſucceſſion itſelf prevails in every civilized country, the principle, 
by which it is governed, and the order in which it proceeds, are, 
every where, different. The principle and order of the feudal ſuc- 
ceſſion, are peculiar to that ſyſtem of polity. Nothing, perhaps, 
will ſhew theſe in fo ftrong a light, as bringing them into contraſt, 
with the doQrines of inheritance in the civil law. It has been al- 
ready obſerved, that, in the Roman law, the diſtinction between 
real and perſonal property, except in the term of preſcription, is 
ſeldom diſcoverable : but, that in the feudal law, the legal incidents 
and qualities of the two kinds of property are entirely diſſimilar. 
This is no where more ſtriking, than in the article of inheritance, 
The Roman law of inheritance embraces both kinds of property, 
equally ; the feudal law of inheritance, is, moſt ſtrictly, confined 
to real property, and, (it was almoſt ſaid,) turns with diſdain, from 
all property of the perſonal kind. By the Roman law, the 
heir was a perſon inſtituted by the party himſelf, or, in default of 
ſuch inſtitution, appointed by the law, to ſucceed both to his real 
and perſonal property, and to all his _ and obligations: In 
the feudal law, he is a perſon related in blood to the anceſtor ; and, 
in conſequence of that relationſhip, entitled, either, merely by act 
of law, or, by the concurrent effect of law and the charter of inveſti- 
ture, to ſucceed, at the anceſtor's deceaſe, to his real or immoveable 
property, not given away from him by will. In the civil law, he 

was conſidered, as repreſenting the perſon of the deceaſed ; in 
conſequence of that ſuppoſed repreſentation, the law caſt on him. 
the property and rights of che deceaſed, and fixed on him, all the 
deceaſed's charges and obligations. Thus, by a fiction of the law, 


the perſon of the anceitor was continued in the heir, ſo, that, in all 


religious, moral, and civil rights and obligations, the heir, in the 
language 
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language of the Roman lawyers, was eadem perſona cum defuncto. 
In the feudal ſyſtem, he ſucceeded to the real property, only, of the 
anceſtor ; and this, not under any ſuppoſed repreſentation to him, 
or in conſequence of any ſuppoſed continuation of his perſon, but 
as related to him in blood, and, in conſequence of that relationſhip, 
as a perſon deſignated, by the original feudal contract, to ſucceed 
to the ſief. By the civil law, every perſon was conſidered as capa- 
ble of inſtituting an heir; where the party died, without inſtituting 
an heir, the law introduced a neceſſary heir. Hence, the diſtinction 
in that law, between the heredis ſui, nece/arii, nati, and fachi. In 
the feudal law, it was an acknowledged maxim, that, God only can 
make an heir. Hence the oppoſite maxim of the feuds, ſous Deus 
poteſt facere hæredem, non homo. By the Roman law, in conſequence 
of the fiction, that, the heir was the ſame perſon with the deceaſed, 


he was bound to acquit all the deceaſed's obligations, not only, ſo - 


far as the property derived by him from his anceſtor extended, 
but, in their utmoſt extent. 'The firſt indulgence granted the heir, 
was, that, the pretor allowed him, a certain time, in which, he 
might deliberate, whether he would accept the ſucceſſion or not; 
at the expiration of which, he was obli ed, either, abſolutely to ac- 
cept, or, abſolutely to renounce, the inheritance. 1 eſta- 
bliſhed ſtill further, in favour of the heir, a liberty of accepting the 
inheritance, with, what was termed, the benefit of an inventory, that 
is, a condition, that, he ſhould not be liable beyond the value of the 
property of the deceaſed. Nothing of this was known in the polity of 
the feudal aſſociation, In the intendment of that law, the heir, as 
it has been obſerved before, came under the original feudal contract: 
He claimed nothing as a gift from the anceſtor : He derived all from 
the original Conor: He could not, therefore, be hable, to any of the 
obligations of the anceſtor. Another maxim of the Roman law 
was, that, the repreſentation of the heir to the anceſtor, did not 
take effect, till he determined his election to accept the ſucceſſion, 
by what was termed, an additio hereditatis. In the feud, the law 
calt the right of heirſhip on the heir, immediately upon the anceſ- 
tor*s, deceaſe; and though, when the doctrine of alienation was in- 


troduced, the anceſtor, by diſpoſing of all his property, might ren- 
der his right of heirſhip perfectly nugatory, ſo far as related to the 


roperty of which the anceſtor died ſeiſed; yet, upon this account, 
was not leſs, the anceſtor's heir. Thus, by the Roman law, as 
fixed by Juſtinian, it was at the party's opinion, whether he would, 
or would not, be inveſted with the character of heir. The feud 
left him no option; it forced the heritable quality on him; and 


the dead man, in the language of that law, gave ſeiſin to the living, 


and forced on him the character of heir. Hence the maxim and ex- 
preſſion of the feud, le mort ſaiſit le wif. From the ſuppoſed repre - 
ſentation, in the Roman law, of the deceaſed, by the heir, it be- 
came a maxim of that law, that, no perſon could die teſtate, as to 
part of his property, and inteſtate as to the other part. The con- 


ſequence of this was, that, whoever ſucceeded as heir, whether 


he took the entirety, or a fractionary part only of the property 


of the teſtator, was held, in conſequence of that heirſhip, to 


continue the perſon of the anceſtor. In the feudal law, after 
teſtamentary alienation was allowed, the contrary maxim ever pre- 
vailed; the party might die teſtate, as to one part of his property, 
and inteſtate as to another. 'To ſum up the contraſt in a few 
words by the Roman law, the heir was a perſon appointed, indiſ- 
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ctitninately; by the law, or the deceaſed, to'repreſent him; und, thi 
conſequence of that vepreſentation, was entitled 40 his property, and 
bound by his obligations. In the feudal law, the heir was-a- 
of the blood of the anceſtor, #ppothted;'by the originaubeontraR, to the 
fucceſſion, or, at leaſt in veſted With a cupacity of ſudcoſſion; and, in 
confequence of that ſucceſſſon, was ſuppoſed, more by the poneralino- 
tions of mankind, than by the notions of the fetal polity, to repyeſent 
the anceſtor. By tlie Roman lxw, che chelr ſuecttded to the property of 
the anceſtor, in cutiſequence of His ctvil repreſentution of him, and 
ſuppoſed continuation of his perſon: In the feudal Jaw, he acquired 
a notional repreſentation to the anceſtor in conſequence of the fou- 
dal ſucceſſion. In the Roman law, reul and perſonal property were 
equally the ſubject of inheritance; —in the feudahlaw, inheritance was 
confined to real pfoperty. The Röman heir claims, as ſuch, all from 
the perſon Faſt pbffe ſfed, and nothing from the original donor: the 
feudal heir, claiins, as ſueh, all from the donor, and nothing from the 
perſon laſt poſſeſſed. ve 

V. (4.) The'fame difference prevalfed in theſe laws, with re- 
ſpect to the oxDzr or SUCCESSION. IBy the Ronan law, as it 
was finally ſettled bythe Novels, on the deceaſe of an inteſtate, the 
deſcendants, of whatever degree, were called to the ſueceſſion, in 
excluſion of all bther 'relations, 'whether äſcendants or collaterals, 
and without regard to primogenitüre, or preference to ſex. Where 
the inte ſtate left no deſfcendants, ſuchlaſeendants as were neareſt in 
degree, male or female, paternal or maternal, ſueceeded to his 
eſtate, in excluſion of *the*remoter heirs, and without any regard to 
repreſentation ; But, with tRis exception, that, where the deceaſed 
den brothers and ſiſte rs, of the Whole blood, beſides aſeendants, all 
ſucceeded in equal portions, n capita; and here, if, beſides aſcend- 
ants, the deceaſed left Brothers“ and ſrſters“ children of the whole 
blood, the children ſucceeded to their parent's ſnare, by repreſen- 
tation, in ftirpes, Where the inteſtate left no deſcendants, and no 
aſcendants, the law called che eHaterals to the ſucceſſon, giving a 
1 to the whole blood. By the law of the code, if no one 
was left in the deſcending, aſee ding, or collatèral Rues, the huſ- 


band ſucceeded to the eſtate of the wife, and the wife to that of the 


huſband. This was altered by the law-of the Novels. In. default 


of a legal heir, the eſtate became a res cadirce; and the fiſcus or ex- 


chequer ſucceeded. Such appears to be he general outline of the 
Roman law, reſpecting ſucceſſions. The feudal regulations reſpect- 
ing ſvec>ſſions, differed from it, in almoſt every refpeR. Originally 
fiefs were granted to be heid at the will of the donor, and were, 
therefore, reſtmable at his pleaſure; then, they were granted for a 
year certain; then, for the life of the grantee; then, to ſuch of the 
ſons of the grantee, as the donor ſhould appoint. Then, all the 
ſons, and in default of ſons, the grandſons were called to the ſuc- 
ceſlion of the fief: in the prbceſs of time; it was opened to the 4th, 


4 


| 1 6th, and 7th, generations, and afterwards to all the male de- 
was ſuffered to diverge generally, to collaterals. ' But this, as to 
ſuch collaterals as were not lineal heirs of the-firſt donee, was ef- 
fected through the medium of a fiction completely and peculiarly 
feudal. When a perſon took by deſcent, his brothers, though in 
the collateral line of relationſhip to him, were in the direct courſe 
of lineal deſcent from the anceſtor. In proportion as the deſcent 
from the anceſtor was removed, the number of perſons thus claim- 
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endants, claiming through males, of the firſt grantee ; and, at laſt, 
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ing callaterally from the laſt, and lineally from the firſt, taker, was 

nav oo Bop pres In the courſe of time, the firſt taking an- 
ceſlor was forgot, and then, it was preſumed, that, all who could oo 
collaterally from the perſon laſt in the ſeiſin of the fee, were of the 
blood of the original donee. On this ground, in latter times, when, 
upon the grant of a fief, it was intended, that, on failure of lineal 
heirs, the fief ſhould diverge to the collateral line, it was granted, 
to be held with the incidents and properties, with which the donee 
would have held it, had it veſted in him by deſcent, in a line of 
tranſmiſſion from a diſtant and forgotten anceſtor; and, 'among 
them, that of tranfmiſſibility to collaterals. — This general heirſhip 
of 'fiefs, in the male line, was introduced, in France, ſoon after the 
ſucceſſion of the Capetian line, and, in Italy and Germany, during 


the period, in which the empire was poſſeſſed by the houſe of Fran- 


conſa, and the earlier emperors of the houſe of Suabia. A fimilar 
progreſs in the deſcent of lands, may be traced in the juriſpru- 
dence of our own country. Phe policy of moſt feudal countries, has 
ſhewn ſome preference of the whole blood to the half blood, and a 
reat unwillingneſs to admit females into the fief. In „ there 
a been a more rigid excluſion of half blood, nd a lets rigid ex- 
cluſion of the female line, from the feudal ſucceſſion, than is to be 
found in the law of almoſt any other country, governed by the feu- 
dal polity. To us alfo, it ſeems to be peculiar, to pw" the pa- 
rent and all others in the aſcending line, from the immediate ſuc- 
ceſſion to the fief. But, the moſt ſtriking point of difference be- 
tween the Roman, and the feudal, courſe of ſucceſſion, is, the pre- 
rogative allowed by the latter to primogeniture. To the eldeſt 
ſon, the Roman law ſhewed no preference; wherever the feudal 
polity has been eſtabliſned, he has been allowed ſeveral important 
prerogatives. In England primogeniture obtained in military fiefs, 
as early as the reign of William the Conqueror, but, with this qua- 
lification, that, where the father had ſeveral fiefs, the primum patris 
feudum, only, belonged to the eldeſt ſon. In the reign of Henry 
the 2d, primogeniture prevailed abſolutely in military fiefs, and, in 
the reign of Henry the 3d, or ſoon afterwards, the ſame abſolute 
right to the ſucceſſion by primogeniture, obtained in ſoccage lands. 
Thus in all countries, where the feud has been eſtabliſhed, a mark- 
ed diſtinction in the order of ſucceſſion, has, in direct oppoſition to 
every principle and practice of the Roman law, been ſhewn to pri- 
mogeniture. U/z, ſays Zoeſius, ad omnia feuda ferpfit, ut wel ex 
afſe majeri cedant, vel major præcipuum aliguod in iis habeant. But, 
it is obſervable, that, a total excluſion of the younger ſons is, per- 
haps, peculiar to England. In other countries, ſome portion of the 
fief, or ſome charge upon it, is in many caſes, at leaſt, ſecured, 
by law, to the younger ſons. In ſome places, this is ſecured to 
them for their lives only; in others, their deſcendants ſueceed to it. 
Still, the eldeſt ſon, in the eye of the law, ropreſents the fee. In 
Spain, the patrimony is divided into fifteen ſnares. Three ſhares, 
that is, a fifth of the whole, are firſt ſubtracted; afterwards, four 
ſhares, or a third of the remaining twelve ſhares, This fifth and 
third, as they are called, are termed a majoratus, and are at the 
free diſpoſition of the parents; the remaining ſhares are appro- 
priated to the children. The majoratus, may be, and generally is 
entailed upon the eldeſt ſon of the family, but a greater portion of 
the patrimony cannot be ſettled on him, without leave from the 
crown. The ſingular nature of this proviſion, has occaſioned a par- 
3 tit 2 ticular 
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ticular mention of it by moſt feudal writers; it was therefore thought I; 
proper to notice it, in this place. Any further mention of the parti. f 
cular cuſtoms r appears unneceſſary. * 
V. (5.) Another ſtriking point of difference between the Roman d 
and the feudal polity, with reſpe& to real property, is, the contraſt v 
between THE ABSOLUTE DOMINION OVER THE INHERIT ANCE, With te 
which the Roman law inveſted the heir, and the numerous and in- n 
tricate fetters, with which the feudal juriſprudence, (of England te 
articularly) has permitted it to be bound. 'The Roman law, (it c 
44 been already ſtated, at ſome length,) permitted a perſon to ap- v 
point his heir, and inveſted him, on the teſtator's deceaſe, with all his e 
rights and obligations. Before I uſtinian introduced the benefit of li 
the inventory, as the heir, by accepting the inheritance, ſubjected 12 
himſelf to all the teſtator's debts, the office was ſometimes refuſed, 4 
as dangerous. This gave riſe to the vulgar, the pupillar, and the c 
quaſipupillar ſubſtitution. The vulgar ſubſtitution was, where the e 
teſtator appointed one to be his heir, and, if he refuſed, ſubſtituted d 
another in his place. Theſe conditional ſubſtitutions might be a 
extended to any number of heirs. When they were made, the heirs I: 
inſtituted under them, were called, in ſucceſſion, to accept or refuſe, c 
the inheritance. When once an heir accepted the inheritance, it © 
veſted in him abſolutely, and all the ſubſequent ſubſtitutions then N 


entirely failed. The pupillar ſubſtitution was, where a father ſub- 
ſtituted an heir to his children, under his power of diſpoſing of his 
own eſtate and theirs, in caſe the child refuſed to accept the inhe- 
ritance, or died before the age of puberty. The quaſi-pupillar 
ſubſtitution was, where the children paſt puberty, being unable, 
from ſome infirmity of mind or body, to make a teſtament for 
themſelves, the father in imitation of the pupillar ſubſtitution, made a 
teſtament for them. In all theſe caſes, it is evident the dominion over, 
and ſubſtance of, the inheritance were preſerved entire and unqua- 
lified. In two inſtances, and in theſe only, the Roman law admit- 
ted an exception to their integrity. The firſt was, in the caſe of 
an uſufruct; where a right was given to one perſon, to uſe and en- 
Joy the profits of a thing, belonging to another. The ſecond was, 
the caſe of a fidei commiſſum, when the inheritance was diſpoſed, in 
whole, or in part, to an heir, in truſt, that he ſhould diſpoſe of it to 
another. But neither of theſe devices ſuſpended the abſolute veſt- 
ing of the inheritance. An uſufruct could not be extended beyond 
the life of the uſufructuary. The fidei-commiſ/arius, (the perſon 
beneficially intereſted in the inheritance,) could compel from the 
heres ſiduciarius, (the truſtee,) a transfer of the inheritance imme- 
diately on the accruer of his right. Thus the property and domi- 
nion of the inheritance abſolutely veſted in him in equity, with an 
immediate right to compel a legal transfer of it. In this manner, 
by the Romen law, the heir ſucceeded, in every caſe, to the abſo- 
lute property of the inheritance, and to all the rights and obliga- 
tions of the anceſtor. It ſhould, however, be obierved, that, this 
account of the ſimplicity of the Roman Jaw, with reſpect to the te- 
nure, if it may be ſo called, of property, applies to it only, in the 
ſtate of ſimplicity, in which it was placed, by the Trebellian and 
Pegaſian decrees. In a further part of this annotation, we ſhall 
have occaſion to mention the alteration occaſioned by the introduc- 
tion of fidei-commiſſary ſubſtitutions. Theſe are to be confider- 
ed, as a departure from the genuine ſpirit of the Roman law, in the 
doctrines reſpecting inheritances. See Huberi Prælecticnes ad 7 A 
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IiB. 2. tir. 23. 18. From that ſpirit, nothing could be more dif- 
ferent, with reſpect to the tenure and modifications of property, than 
the regulations of the feudal law. According to theſe, the heir 
derived his title, no otherwiſe rhrough his anceſtor, than from the 
neceſſity, of mentioning him, in his pedigree. 'This enabled him 
to deſcribe himſelf, as an object, to whom the ſucceſhon was origi- 
nally limited. Thus he was a nominee in the original grant; he 
took every thing from the grantor, nothing from his anceſtor. The 
conſequence was, that, while the abſolute or ultimate 8 
was ſuppoſed to reſide in the lord, the anceſtor and the heirs, took 
equally as a ſucceſſion of uſufructuaries, each of whom, during his 
life, enjoyed the beneficial, but none of whom poſſeſſed, or could 
lawfully diſpoſe of, the direct or abſolute dominion, of the property? 
Thus, while, by the Roman law, and the law of almoſt every other 
country, property is veſted in the poſſeſſor ſolely and abſolutely, 
every ſpecies of feudal property, is neceſſarily ſubject to the three 
diftin& and claſhing, though concurrent, rights of the lord, the tenant, 
and the heir. It follows, that, by the original principles of the feudal 
law, fiefs could neither be aliened nor charged with debts, and in direct 
contradiction to almoſt every other ſyſtem of law, the feudal ſyſtem 
of polity made land unalienable, and abſolutely took it out of com- 
merce. 


V. (6.) Tax Ax To MODES WHICH HAVE BEEN USED, IN THE 


*EOUNT RIES WHERE THE FEUD HAS BEEN ESTABLISHED, TO EIUDE, 


OR OVERTHROW, THE RESTRAINTS UPON ALITENAT10N, form one 
of the moſt important parts of feudal learning, The mode, b 

which this has been effected in England, is peculiar to itſelf. 1 
has been the principal occaſion of the ſtriking difference, to be 
obſerved, in the feudal juriſprudence of England, and that, of other 
countries, One artifice to elude the feudal reſtraint upon aliena- 
tion, ſeems to have been reſorted to, by every nation where the 
feudal policy, has been eſtabliſhed, —that of /ubinfeudation. Its 
effect in aggrandizing the vaſſals, and rendering them independent 
of the throne has been already noticed. It alſo ſerved as an indi- 
rect mode of transferring the fief. It was inhibited in England, 
to all but the king's vaſſals, by the ſtatute quia. emptores terrarum, 
18. Edward 1ft; and this inhibition was extended to the king's vaſ- 
ſals, by the ſtatute 4e prerogativa regis, 17. Edw. 2. c. 6. In moſt 
other countries, it is ſtill allowed, under ſome reſtrictions, The 
chief of theſe are, 1ſt, That, it muſt be a real ſubinfeudation, and 
not a ſale, or other tranſaction, under the appearance or colour of 
a ſubinfeudation; 2d, That, the ſub-vaſſal muſt be of equal, or 
at leaſt, of ſuitable rank and circumſtances. And, zdly, The con- 
ditions, ſo far as the lord is intereſted in them, muſt be the ſame, 


as thoſe, upon which the original inveſtiture is granted. In other 


reſpects, the feudal hiſtory of alienation has varied. As it now ſtands, 
in almoſt every country, the lord's conſent muſt be had. But in 
ſome, it ſtill continues a matter of favour, in others, it is a matter 
of right, to which the tenant is always entitled, on paying certain 
fines to the lord. The principal of theſe are the guint and the /ods 
et ventes. Theſe the lord claims on every ſale. In other caſes, 
where the fief is transferred from one to another, the lord claims 
the relevium or droit de rachat, which, generally, is one year's pro- 
duce of the fief, In many countries, where the tenant ſells his fief, 
the lord has a Jus retrattus, or reirait frodal, by which, he has a 
right to become, himſelf, the purchaſer of the fief, on reimburſing 
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Faire. Such is the general hiſtory of alienation in foreign countries. 
The hiſtory of alienation in England is very different. A liberty 
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commiſſary ſubſtitutions- By mukiplying theſe, and by prohibiting 
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the ſtranger the price paid by him, for the purchaſe of it, and the 
coſts attending the purchaſe. In many countries, alſo, the right of 
the heir is conſulted by giving him the retrait lignager, by which, 
when a fief is ſold, a relation of the vendor, within a certain de- 
gree of parentage, may entitle himſelf to repurchaſe the fief by an 
offer of the purchaſe money, intereſt, coſts, and expences, or as 
it is termed in the writ, offre de _—_— deniers, loyaux courts à par- 


of alienating lands of purchaſe, at leaſt where the party had no ſon, 
is allowed by a law of Henry the 1ſt, and expreſsly recognized by 
a law of Henry the 2d. Some time afterwards, it obtained gene- 
rally, with little or no limitation. The indire& mode of aliening, 
through the medium of ſubinfeudation, the reſtraint of it, by magna 
charta, and its total abolition by the ſtatutes guia emptores, and de 
preregativa regis, have been already noticed. b 
V. (7.) But while the reſtraints upon alienation, ſo far as it was oon- 
trary to the general principles of the feudal tenure, were thus gra- 
dually removed, the policy and private views of individuals, found 
means to impoſe new reſtraints upon it. 'This was done by the intro- 
duction of conditional fees at the common law, and afterwards by the 
INTRODUCTION OP ENTAILS, Weſhall confider this ſpecies of limi- 
tation of property, with a view to the different modes of ĩt, whichhave 
been admitted by the Roman law, and by the laws of France, Spain, 
Germany, Scotland, and England. With reſpe& to the Roman 
4daw, we have, already had occaſion to notice its ſimplicity, in the 
inheritance of property, as it was ſettled by the Trebellian and Pe- 
gaſian decrees, and its alteration, in this reſpect, by the introduc- 
tion of the fidei-commiſſa. Theſe gave riſe to ſucceſſive ſidei- 
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each ſubſlitute from aliening the mheritance, gk was abſo- 


lately taken out of commerce, and fixed, in a ſettled and invariable ti 
courſe of devolution, in particular families. There is reaſon to in 
ſuppoſe this mode of altering property, was never common, and the ti 
Pr of Juſtinian ſoon . — to check it. By the 159th Novel, di 
he reſtrained fidei-commiſſary ſubſtitutions to four degrees, includ- to 
ing the party himſelf, who inſtituted the ſubſtitution. With the m 
third ſubſtitute, thereſore, the power of the teſtator expired, the ab- ar 
ſolute dominion veſting abſolutely in him. This, in ſome mea- ar 
ſure, reſtored the law to its primitive ſimplicity. A ſimilar progreſs fie 
is diſcoverable in the hiſtory of French Juriſprudence reſpedting Sub- he 
ſtitutions. The law of France appears to have generally admitted fie 
perpetual ſubſtitutions. The ordonnance of Orleans, in 1560, re- en 
itrained them to two degrees, excluſive of the inſtituant. That m 
ordonnance not having a retroſpective operation, and the inconve- Bl 
nience ariſing from prior ſubſtitutions being greatly felt, the or- ha 
donnance of Moulins, in 1566, reſtrained all ſubſtitutions, anterior pr 
to the ordonnance of Orleans, to the fourth degree excluſive of the th 
inſlitpant. The ordonnance of 1747 fixed the law on this important an 
branch of real property. It was framed with great deliberation, he 
by the chancellor d' Agueſſeau, after taking the ſentiments of an 
every parliament in the kingdom, upon forty-five different queſ- we 
tions propoſed to them on the ſubject. Theſe queſtions, and the fro 
anſwers of the parliaments, have been publiſhed under the title, the 
DQurjtious concernant les Subſtitutions, Toulouſe 1770, The or- it 
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donriance of 1747 confined ſubſtitutions, with ſome exceptions, to 
two degrees, and directed the degrees to be computed, by the indi- 
viduals, in whom the ſubſtitution veſted. Upon this, it was held, that, 
if che teſtator appointed ſeveral perſons, jointly, to the inheritance, 
they formed, together, but one degree; if he appointed to it ſe- 
veral perſons ſucceſſively, though an the ſame degree of kindred, as 
brothers or ſiſters, each perſon in whom the ſucceſſion veſted, form- 
ed one degree. The mode of ſettlement uſed in Spain, by what is 
termed a Majoratus has been already noticed. In Germany, the 
reftramts 2 by the feudal law, on the alienation of property 
confined by the original inveſtiture, to a particular channel of de- 
ſcent, ſtill prevail; ſo that the ſame intricate intails ſubſiſt with 
them, as with us; without thoſe modes of cluding them which the 
laws. of England have ſanctioned. The, tailxies or.entails of Scotland 
appear ſtill more intricate. The leaſt reſtrictive of theſe is called 
a Simple Deſtination. It is defeaſible and attachable by creditors, 
ſo. that, it amounts to no more, than a deſignation who is to ſucceed 
to the eſtate, in caſe the temporary poſſeſſor neither diſpoſes of it, 
nor charges it. The next degree of tailzie, is a tailzie with 
prohibitory clauſes. The proprietor of an eſtate of this vature, 
cannot convey it gratuitouſly, but he may diſpoſe of it for onerous 
cauſes, .and it may be attached by creditors. The ſubſtitutes, 
however, as creditors: by virtue of the prohibitory clauſe, may by a 


proceſs in Scotland, termed. an inhibition, ſecure: themſelves againſt 


future debts or contracts. The third and ſtricteſt degree of: tailzie, 
is a tailzie guarded with irritant and reſolutive 1 This is a 
compleat bar to every ſpecies of alienation, voluntary or involun- 
tary. The efficacy of theſe clauſes, both againſt the heir, and the 
creditors of the tenant in tail, aliening, was eſtabliſhed in 1662, by 
a folemn deciſion of the judges of Scotland, in the cafe of the viſ- 
count Stormont againſt the creditors of the earl of Anandale; aud 
that deciſion was ſanctioned by a ſtatute of the Scottiſh parliament 
in 1685. This mode of entail appears to be greatly diſcouraged by 
the judicature of the country; and modes of eluding it have been 
diſcovered, and allowed in their courts of juſtice. With reſpe& 
to Engliſh entails, we have taken notice of the maxim of the Ro- 
man law, that, no man can name an heir to ſucceed to his heir; 


and, of the oppoſite maxim of our law, that, God only can make 


an heir, not man. The latter maxim was underſtood, with this. quali- 


fication, that, though the party could not introduce a en into the 


heirſhip of the fief, who was not originally capable of inheriting the 
ſief, by being of the blood of the donee, ſtill he might give a prefer- 
ence to a particular claſs of perſons, falling within that deſeription, and 
might exclude others. Thus, in England, according to ſir William 
Blackſtone, (lib. 2. ch. 7. ſ. 2.) as in all other countries, where fiefs 
have prevailed, they might originally be limited to the male, either in 


preference to, or in utter excluſion of, the female deſcendancs, of 


the party. In the ſame manner, they might be limited to a male 
and his deſcendants by a particular wife, or to a female and 
her deſcendants by a particular huſband, or to both the parents 
and the heirs of both their bodies. 'Theſe, at the common law, 
were all termed, Eftates in fee fimple conditional. The condition, 
from which theſe eſtates took their appellation, did not prevent 


the fee from veſting in the donee, immediately upon the gift; 


it 'oply authorized the donor to re-enter, if the party had not 
iſſue, or, if, having iſſue, the iſſue afterwards failed, and neither the 
donee, 
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donee, nor the iſſue aliened. Upon this principle, it was conſidered 


to ſuſpend the power of abſolute alienation, till the birth of iſſue. Bat 
upon the birth of iſſue, the party had the ſame power of alienation 
over the conditional fee, as he had over an abſolute fee. The ſta- 
tute de doni conditionalibus took away this power, It did not, 
however, affect the eſtate of the donee, in any other reſpect. The 
conſequence of this was, that, a tenant in tail was as much ſeiſed 
of the inheritance, after the ſtatute de denis, as a tenant in fee ſimple 
conditional, was, before it. Thus, therefore, an eſtate, of inherit. 
ance remained in the donee; but, a particular deſcription of heirs 
only being entitled to take under it, it received the appellation of 
an etate tail, that, is, an eſtate docked, cut off, or abridged, in 
contradiſtinction from the eſtate in fee ſimple abſolute. Thus, the 
fee was preſerved to the iſſue, while there was iſſue to take it, and 
was preſerved to the donor, when the iſſue failed. This reverfionary 
right of the donor was ſoon found to be ſuſceptible of the ſame 
modifications, as a preſent eſtate, and, therefore, limitations, either 
of the whole reverſion, or of partial eſtates out of it, were made to 
ſtrangers. It frequently happened, that, after a limitation to one 
ſeries of heirs, another ſeries of heirs were ſubſtituted, to take the 
fief, on the failure of the firſt ſeries. The firſt perſon then, to 


whom this ſubſequent ſeries was limited, was made the ſtock, or 


terminus, of this ſubſequent line of inheritance. In theſe caſes, the 
ſubſtitute did not take in quality of heir to the laſt taker, but as a 
new purchaſer under the original donor. Thus, in direct oppoſition 
to every genuine principle of the Roman law, endleſs ſubſtitutions 
were introduced, not only of individuals, but of whole lines of de- 
ſcendants, and the eſtate being thus unalienably preſerved to the 
iſſue, there was a ſtill more pointed oppoſition, to the maxim of the 
Roman law, that, the heir neceſſarily ſucceeded to the obligations 
of the deceaſed. | 
V. (8) Theſe new reſtraints upon property were never favor- 
ably received, and various ARTIFICES WERE USED TO ELUDE THEM. 
One of theſe, was carried into execution, through the medium of 
a diſcontinuance, It has been obſerved, that, though the ſtatute 
de donis took away the power of lawful alienation, it did not ſuſ- 
pend the veſting of the fee. The alienation, therefore, of the donee 
tenant in tail, was no forfeiture; and the alienee, as he took his 
conveyance from a perſon ſeiſed of the fee, was conſt ered as com- 
ing in, under a lawful transfer of the inheritance. Now, it was an 
eſtabliſhed rule of law, that, whenever any perſon acquired a pre- 
ſumptive right of poſſeſſion, his poſſeſſion was not to be defeated by 
entry. The conſequence of this „as, that, in theſe caſes, the alie- 
nation was unimpeachable during the life of the altenor, and, alter 
his deceaſe, the heir could not aſſert his title by the ſummary pro- 
ceſs of entry, but, was driven to the expenſive and dilatory procefs 
of a formedon; this was termed a diſcontinuance. The expence 
and delay attending a formedon frequently prevented the tenant 
in tail, from reſorting to it, to aſſert his right, In the courſe 
of time the period for aſſerting it elapſed, and thus, therefore, vir- 
tually, the — proved a bar to the entail. Another 


mode, of eluding eſtates tail was, by warranty. When lands vers 


conveyed from one to another, the grantor, for the greater fecurity 
of the grantee, uſually warranted, that is, entered into a covenant 
to defend the poſſeſſion to the grantee, and, in caſe of eviction, to 
make him a recompence. This obligation of the ancctior was 

| conſidered 
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eonſidered to be a covenant real, and therefore, on his deceaſe, de- 
ſcended on the heir. Thus, it frequently happened, that, on the 
death of the anceſtor, his contract of warranty deſcended on the 
perſon, who would, otherwiſe, be entitled, as his heir, to the lands 
warranted, ſo that, the obligation of warranty, and the right to the 


lands warranted, met in the ſame perſon. The conſequence of this 


was, that, as heir in tail, he wag entitled to the lands; as heir ge- 
neral, he was bound to defend the title of his anceſtor's alienee : 
thus, if, on the one hand; he was entitled to recover the lands, the 
alienee was entitled, on the other, to recover an equivalent recom- 
pence from him, To prevent this circuity, it was held, that, the 
obligation to warranty, precluded him from claiming the lands war- 
ranted. Againſt this, in ſome caſes, the ſtatute ge donis, provid- 
ed. The general doctrine was, that, where the heir claimed, as 
heir, the lands warranted, he was bound by the warranty, in thoſe 
caſes only, where he inherited from the anceſtor, fee ſimple lands 
of equal value; but where he claimed as purchaſor, he was bound 
by the warranty, though no ſuch lands deſcended upon him. This 
ts the meaning of the maxim, that, warranty, when lineal, is a bar 
with aſſets; and when collateral, is a bar without aſſets, to the right 
of the tenant in tail, on whom it devolved. By theſe artifices, ths 
force of entails was eluded. In the progreſs of time, methods 
were diſcovered, by which the law allowed them, to be abſolutely 
deſtroyed. The firſt of theſe has received the name of a common 
recovery, In the language of the courts, a recovery is the effect 
of a ſentence, in a ſolemn judgment, whereby the party is reſtored 
to a former right. In the particular language of our courts, when 
applied to judgments in adverſary actions, it is the effect of a ſentence; 
by which, in a ſuit inſtituted for the recovery of an eſtate claimed 
by the party, judgment is given him, that he ſhall recover it, ac- 
cording to his claim. In a fuit of this nature, when really adver- 
ſary, the judgment, whether given after defence, er upon default, 
equally bound the right to the land. Of this, tenants in tail availed 
themſelves, to deliver their eſtates from the entails to which they 
were ſubject. They permitted the entailed lands to be recovered 
againſt them, on a fictitious proceſs, but, with a ſecret confidence, 
repoſed in the recoveror, that, after the recovery was completed, he 
ſhould reconvey the lands, to the party in fee ſimple; and in the 
mean time, permit him to take the profits of them. Another mode, 
by which the deſtruction of entails was allowed to be effected, was 
the application of the legal operation of fires. In the notion of 
our Courts, a fine is a compromiſe, with the leave, and under the 
ſanction of the court, of a real action, for the recovery of land. It 
is common to all courts of juſtice, to permit ſuits commenced in 
them, to be compromized, and to give their ſanction to the com- 
promiſe. In the civil law, and in the feudal law of other coun- 
tries, this ſpecies of compromiſe, is termed a tranſaction. The 
proceſs itſelf, therefore, we have in common with them. But, it is 

eculiar to our law, to uſe it as a mode of eluding the reſtraints 
impoſed by the law of the land, on the alienation of real property. 
A writ is brought againſt the tenant in tail, by which the party 
ſuing out the writ, demands the lands, againſt the tenant; on has 
ſuppoſed previous agreement or covenant, to convey the land to 
him. 'The tenant is underſtood to be ſatisfied with the juſtice of 
the claim, and therefore applies far the licence of the court, to 
make the matter up. This is granted. The parties thereupon 
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enter into a concord or agreement. By this, the tenant acknow- 
ledges the lands to be the right of the demandant. This acknow- 
ledgment, being made with the leave, and under the ſanction, and 
entered on the records, of the court, had the effect of a judgment, 
Of this proceſs, tenants in tail availed themſelves, to bar their 
eſtates tail, in the ſame manner they did of judgments: they pro- 
cured a fiQtitious ſuit to be inſtituted againſt thent, and ſettled it, by 
a fictitious compromiſe, in which they acknowledge the right to be 
in the demandant ; with the fame ſecret confidence repoſed in him, 
that he ſhould hold the eſtate in truſt for them, and convey it ac- 
cording to their directions. Thus, through the medium of a collu- 
five ſuit and judgment, which are now called a common recovery, in 
one inſtance, and of a colluſive fait and compromiſe, which are now 
called a fine, in the other, entails were totally defeated. It is un- 
neceſſary, here, to trace the ſteps by which this has been effected. 
Common recoverics were ortginally a deceit upon courts of juſtice, 
When the ſanction of the courts was firſt given them, it was done 
indirectly, with great cautiom, and ſome degree. of artifice. It was 
not till the reign of Edward the 4th, that, they obtained the un- 
equivocal ſanction of a ſolemn deciſion of a court; and it was a 
much later period, before their effects were recognized by the le- 
giſlature of the country. The introduction of fines, was effected in 
a much bolder manner. The ſtatute ds donis had faid fines ſhould 
be null; the ſtatute of the 4. of Henry 7, or at leaſt chat of the 32. 
of Henry 8, ſaid they ſhould be valid. The different effects of a 
fine and a recovery do not fall within this enquiry. (Mr. Cruiſe's 
valuable treatiſes upon them are well known.) It ſeems ſufficient 
to obſerve, generally, that, a fine is binding on the iſſue in tail only; 
a recovery is binding both on the iſſue and thoſe claiming in re- 
verſion ot remainder. A ſtill more ſummary and eaſy opening of 
entails. has been granted by the legiſlature, in favour of the credi- 
tors of traders, by the z T. Jac. 1. c. 19, whereby the commiſſioners 
are authorized to fell the hankrupt's intailed lands. 

V. (9) The alienation hitherto ſpoken of, except that referred 
to in the laſt obſervation, has been confined to caſes where it is 
the act of the party himſelf; and 3s, therefore, termed voluntary 
alienation. But, in many caſes, it is produced by the act of law 

_ againſt the party's own will. In theſe caſes, it is termed 8r0- 
LUNTARY ALIENATION. Here its effects muſt be conſidered, with 
reſpe& to the party himfelf, his heir, and the ſpecial prerogative 
of the king. In every inſtance the genius of the feud appears. 
With reſpect to the party himſelf, the tendency of the feud to ſe- 
cure to the lord, the ſervices of the tenant, and to take landed 
property from commerce, has been noticed. It was a conſe- 
quence of thoſe principles, that, the party was. not at liberty to 
ſubject either himſelf, or his lands, to the payment of his debts. 
When, therefore, at the common law, a perſon ſued a recogm- 
zance, or judgment for debt, or damages, he could neither take 
the body, nor the lands of the debtor, except in ſome ſpecial in- 
ſtances, into execution. He could only take in execution his 

oods and chattels, and the profits of his lands. For thoſe the 

w gave him the fiers facias, by which the ſheriff was command- 
ed to cauſe the ſum, or debt recovered, to be made out of the 
goods and chattels of the debtor; and the levari facias, by which 
the ſheriff was ordered to ſeize the debtor's goods, and receive the 
rents and profits of his lands, till the creditor was ſatisfied, Thus, 
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at the common law, neither the perſon nor the lands of the debtor, 
could be attached for debt. But, by the 25th Edw. 3d. c. 17, 
the body of the debtor was made Lable, by a writ of capias ad /a- 
tisfaciendum, to impriſonment, till the debt was ſatisfied ; and the 
ſtatute of Weſtminſter 2. 13th Edw. 1ſt, ch. 18, granted the writ of 
elegit, by which the defendant's goods and chattels are delivered, 
to the creditor, at an appraiſed value; and, if theſe are not ſuffi- 
cient, then the moiety or one-half of the freehold lands of the 
debtor, are delivered to the creditor, to be retained till the debt is 
levied, or the debtor's intereſt in the land is expired, Afterwards, 
under the ſtatute de mercatoribus 13 Edw. 1. the merchant might 
cauſe his debtor to appear before the mayor of London, or any | 
of the other perſons mentioned in the act, and there acknowledge 
his debt. This was called a recognizance. If the debt was not 
paid at the time appointed, the recognizance was held to be for- | 
feited, and the body, lands, and goods of the debtor, were to be 
delivered to the merchant creditor, in execution, to compel pay- 
ment of the debt. The proceſs, by which this was done, was called 

an extent, becauſe the ſheriff was to cauſe them to be appraiſed, to 
their full or extended value, before he delivered them to the creditor. 

By the ſtatute of the 27. Edw. 3d, c. 9. a fimilar proceſs for the 
recovery of debts was provided for thoſe, whoſe debts were acknow- 
ledged before the mayor of any of the towns, where the ſtaple was 
held. Theſe ſecurities are generally known by the ſhort appella- 
tion, of ſtatutes merchant and ſtatutes ſtaple. From their nature, they 
were, at firſt, appropriated to the commercial part of the commu- 
nity. By the 23d Henry 8. a ſimilar ſecurity, by a recognizance 

in the nature of a ſtatute ſtaple, was extended to the community at 
large. The laws, reſpecting bankrupts, ſeem now, to have made 

the landed property of merchants and other tradeſmen, generally 
ſubject to their debts. The ſtatutes reſpecting fraudulent. convey - 
ances and devices have proceeded, ſome way, towards making 
lands generally liable, It may not be improper to cloſe this ac- 
count of involuntary alienation by an account of involuntary aliena- 
tion in the Roman law, as it is ſuecinctly ſtated in the Digeſt, hb. 42. 

tit. 1. Primo quidem res mobiles animales pignori capi jubent, mox diſ- 
trabi; quarum pretium fi ſuffecerit, bene eſt ; fi non ſuſfecerit, etiam oli 
pignora capi jubent et diſtrabi. Quod fi nulla moventia fint, a pigno- 
ribus ſoli initium faciunt. Qued fi nec quæ foli ſunt, ſufficiant, vel nulla 
fint foli pignora, tunc perventetur etiam ad jura. Si pignora que capta 
ſunt, emptorem non inveniant, reſcriptum eſ} ut addicantur ipſi cui quis 
condemnatus eff. Addicautur autem ea quantitate qua debetur. 

With reſpect to the heir, —it has been obſerved, as one of the moſt 
ſtriking peculiarities of the feudal ſyſtem, that, the heir claimed no- 
thing from the anceſtor, but came in under the original feudal con- 
tract. The conſequence was, that, originally, though on the deceaſe 
of the debtor, the executor was anſwerable, as far as he had aſſets, 
the heir was not anſwerable in reſpect of the lands deſcended, But, 
after the free alienation of land was allowed, the attachment of it, 
in the hands of the heir, for the debt of his anceſtor, followed as 
a neceſſary conſequence. But, here again, the principle of the 
feudal law introduced a diſtinction, which, with ſome qualifica- 
tions, prevails at this day; that, the aſſets in the hands of the exe-- 
cutor, are liable generally to the anceſtor's debts of every kind, but 
the aſſets in the e's of the heir, are liable only to debts of re- 
cord, and debts by ſpecialty, in which the heir is named; to the 
4 ++? 3 former, 
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former, in reſpect of the lien, which the proceſs of the court cre- 


ated, on the lands themſelves; to the latter, on the ſuppoſition, 
that the heir was comprehended in the original contract. For the 
anceſtor's debts by ſimple contract, in oppoſition to the Roman 
law, and to the moſt obvious principles of natural juſtice, the heir 
ſtill remains not liable. As to involuntary alienation, in re/þe# 10 
the king, it has been obſerved, that, in the caſe of a common per- 
ſon, the body of the debtor was not liable to execution; but, in the 
caſe of the king, it was different; for, at the common law, the 
body of the king's debtor is generally ſuppoſed to have been always 
liable to execution. Vet it ſeems ſingular, that, when the ſtatute of 
magna charta reſtrained the king — ſeizing a man's land for 
debt, it ſhould leave him at liberty to ſeize his perſon. In the courſe 
of time, however, it is certain, that, the body of the debtor might 
be ſeized, and that, after the law made it liable for the debts of 
the ſubjeQ, the king had theſe ſpecial prerogatives, that, he could 
protect his debtor againſt the ſuits of his other creditors ; and that, 
at the common law, he had a right to the cuſtody of his debtor's 
perſon, in another priſon, at the ſuit of the ſubject. By the com- 
mon law alſo, all the goods and chattels of the king's debtor might 
be ſold for the payment of his debts. But the moſt important of 
the prerogatives of the crown, at the common law was, that, in the 
king's cafe, execution iſſued, not only againſt the goods and chat. 
tels, but againſt the lands of the debtor. Another important pre- 
rogative was, in the caſe of rent, for which the king might diſtrain 
on any of the lands of the debtor. He had other important prero- 


3 with reſpect to priority and preference in execution, and 


atis faction of his debts, a minute inveſtigation of which does not 
fall within the ſubject of this diſcuſſion. Theſe extenſive preroga- 
tives have been conſiderably encreaſed hy the ſtatute law of the 
realm. By the 33d Henry 8, c. 39. all obligations made to the king, 
are to have the 5 force, and to be attended with the ſame reme- 
dies, to recover them, as a ſtatute ſtaple. By the 13 Eliz. c. 4. the 
lands of treaſurers, receivers, and other accountants to the crown, 
were made liable to execution for debts to the crown, in the ſame 
manner, as if the party had acknowledged a recognizance, under 
the ſtatute of Henry 8. A doubt aroſe, upon this ſtatute, whether 
a ſale might be made under it, after the death of the accountant or 
debtor. To remedy this, the explanatory ſtatute of the 27th Eliz. 
c. 3. was paſt, by which a power of ſale, after the death of the 
debtor, was expreſsly given, Afterwards, by an act made in the 
39th year of queen Elizabeth, this explanatory act was repealed, 
and a new expoſition was made of the ſtatute of the 14th Eliz. 
with various new proviſions. But the act of the 39th Eliz. being 


only temporary, and having expired early in the reign of James the 


1it, the explanatory act of the 27th of Eliz. was revived ; but it 
fell into diſuſe, and when it came to be examined, on occaſion 
of the late exertions made for the recovery of the crown debts, it 
was found defective. This gave riſe to the act of the 25th of his 


| Preſent majeſty, c. 35. by which the court of exchequer is au- 


thorized, on the application of his majeſty's attorney general, in a 
ſummary way, by motion, to order che eſtates of crown debtors, 
which ſhould be extended by any writ of extent, or diem clauſit ex- 
tremum, to be ſold for the payment of the debts. Thus the law 
appears to ſtand at preſent, on the involuntary alienation of land, 
with reſpect to the debts due to the crown, 


V. (10) 
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V. (10) As to TESTAMENT ARY ALIENATION ; the influence of 
feudal principles, on this branch of alienation, is ſtill ſtrongly felt. 
It has been obſerved, that, by the Roman law, a will was an ap- 
pointment of an heir; and he was conſidered, at the death of the 
teſtator, as univerſal ſucceſſor to all the property, rights, and ob- 
ligations, of the deceaſed. Teftamentary alienation, like every 
other alienation, was prohibited by the genius and law of the 
feuds. By what ſteps it prevailed here, is ſo happily, and ſo con- 
ciſely explained, in a note of the preſent Editor's moſt Jearned pre- 
deceſſor in this work, (note (1) to page 111. b.) as to render any 
deduction of it, unneceſſary in this place, To a peruſal of that note, 
the reader is therefore invited. It remains to obſerve, that, after 
the teſtamentary power over land, was introduced, à dewiſe of lands 
was not conſidered, to operate as an appointment of a party to be a 
general heir of the teſtator, as in the Roman law; but, was con- 
fidered to operate as a legal conveyance of the lands themſelves. See 
lord Mansfield's argument in Hogan v. Jackſon, Cowp. 299. In 
conſequence of this, many of the requiſites to other legal inſtruments 
are requiſite in wills. Thus, as to the efficacy of a deed, for the 
transfer of real property, it is neceſſary, that the grantor ſhould 
have the ſeizin of the lands conveyed; ſo, to the efficacy of a will, 
it is neceſſary, that, at the time of making his will, the deviſor 
ſhould have the ſeizin of the lands deviſed, or at leaſt that kind of 
inchoate ſeizin or title, which is conferred by a contingent re- 
mainder. The conſequence of which is, that, while a Roman 
will operates on all the property of the deceaſed, without 
any regard or diſtinction, as to property acquired by the teſ- 
tator, before, or after, the making of his will ; by the law of Eng- 
land, a will cannot operate on any freehold lands, of which, at the 
time of making of the will, the party has not this ſpecies of ſeizin. 
Another conſequence of the notion, that, a will affecting lands, is 
merely a ſpecies of conveyance, is, that, as by the law of England, 
a fee ſimple cannot be created without words of inheritance in the 
original donation or grant, ſo by the ſame law, words of inheritance 
are equally neceſſary to the creation of a fee by will, The only dif- 
ference 1s, that, certain technical words are required by law, to the 
creation of an eftate in fee, by deed; but in wills, they may be 
diſpenſed with, and ſupplied, by any words, ſufficiently denoting the 


intention of the teſtator. Here the ſubject appears to draw to a 


concluſion. 

V. (11) The reader has been preſented with ſome of the moſt 
ſtriking circumſtances in the hiſtory and principles of the feudal 
law, particularly ſo far as they affect the landed property of this 
country. It remains only to ſtate ſome of the moſt ſtriking cir- 
cumſtances, IN THE GENERAL HISTORY OF ITS DECLINE, It has 
been ſhewn, that, the peculiar ingredient of the feud was, the 
connection between, and the reciprocal obligations of, the lord, and 
the tenant. Whatever interrupted or relaxed this connection and 

a direct tendency to overturn the 
feud. One of the earlieſt circumſtances of this tendency was, the 
general prohibition of the practice of ſubinfeudaticn, This, however 
talutary, in a general view, looſened the tye, which united the 


feudal afiociation, by preventing the chain of dependence and 


ſubordination, conſequent to the practice of ſubinfeudation ; and 
which, it is evident from the general principles of the feudal law, 
and the hiſtory of other nations, operated, in the ſtrongeſt manner, 
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to cement and perpetuate the feud. Another circumſtance of the 


ſame tendency, was, the introduction of the tenure of eſtuage. This 


enabled the tenants by knights ſervice to ſend perſons to ſerve in 
the king's armies in their ſtead, and in proceſs of time, to make a 
pecuniary ſatis faction to the lord, in lieu of it. This ſubſtitution 
of money, for perſonal attendance, was diametrically oppoſite to 
every feudal OG. Accordingly all writers have conſidered it, 
as a degeneracy of the tenure of knight ſervice. A further cir- 
cumſtance of the tendency we are ſpeaking of, was the de Fa of 
the ſocage tenure. It is probable, that, the number of theſe tenures, 
was not great, till a confiderable time after the Norman conqueſt; 
and perhaps the increaſe of them was not rapid, till ſome time after 
the introduction of eſcuage. From a comparative view of the dif- 
ferent natures of the military and ſocage tenures, it is eaſily ſeen, 
how much ſtronger the feudal connection was under the former, 
than it was under the latter. The tenure in burgage was a ſpe- 
cies of ſocage tenure. Under this, chiefly, the commercial part 
of the community, claſſed themſelves: Nothing could be more 
oppoſite to the nature of the feudal tenure, than the wealth, the 
independence, and the peaceful habits of life, which uſually attend 
the purſuits of commerce, Thus, as the general tenure of ſocage 
prevailed, the connection between the lord and the tenant propor- 
tionally relaxed. But one of the moſt important circumſtances, in 
the hiſtory of the decline of the feud, is the introduction of u/es. By 
theſe the legal eſtate, of the land was in the feoffee. In fact, there- 
fore, there never was a vacancy in the tenure. But the ownerſhip 
and beneficial property of the land being abſolutely veſted in the 
ceftuy que uſe, there was no point of connection, between him and the 


lord. Beſides, when a feoffment was made to uſes, it feldom hap- 


pened, that, the feoffment was made to a fingle perſon. The feof- 
fees were numerous, and when their number was reduced to that of 
one or two perſons, a new feoffment was made to other feoffees, to 
the ſubſiſting uſes. In the mean time, the ownerſhip of the land was 
tranſmitted and aliened, at the will of the ceſtuy que xſe. It is evi- 
dent that, while the fief was held in this manner, there- was a 
wide ſeparation between the lord and the tenant. It muſt alſo be 
obſerved, that, where there was a feoffment to uſes, the fruits. of 
tenure incident to purchaſe, became ſeldom due, and thoſe incident 
to deſcent almoſt never accrued to the lord. Now, where a perſon 
took by purchaſe, the lord was only entitled to the trifling acknow- 
ledgment of relief: when he came in by deſcent, the lord was en- 
titled to the grand fruits of military tenure, wardſhip, and marriage. 
From theſe obſervations, it is clear, how great a fraud was practiſed 
upon the lord, by the introduction of uſes. A fief thus circum- 
ſtanced, preſented an apparent tenant to the lord, but it was al- 
moſt barren of every fruit and advantage of tenure, and the land 
itſelf was entirely ſubſtracted from the feud. Hence we find, that, 
og the miſchiefs recited in the preamble to the ſtatute of uſes, 
the loſs to the lord, of the fruits of tenure, is particularly inſiſted 
on. It does not fall within the nature of theſe obſervations, to men- 
tion the ſteps which were taken to extirpate uſes. One of them 
was the ſtatute of the 1. Richard the 2d. c. 9. which gave an ac- 
tion to the diſſeizee, both againſt the feoffee, and the ceſtw que uſe. 
It is obſervable, that, the /euatus conſultum T rebonianum, gave the 
ſame right of action againſt the heres fidei commiſſarius. Unqueſtion- 
ably the object of the ſtatute of the 27. of Henry 8. was to effect : 
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total extirpation of uſes. But, as they were preſerved, under the 

lation of truſts, the emancipation was permitted to continue. 
While the relation between the lord and the tenant was great, this 
emancipation was a ſerious miſchief. As the relation is now ex- 
ceedingly ſmall, it is, in this reſpect, ſcarcely felt. In the caſe of 
Bargeſs v. Wheate, 1. Blackſt. Rep. 123, lord Mansfield endeavonred 
to eſtabliſh the right of the crown to the benefit of a traſt, which 
failed for want of an heir, by attempting to $x on truſts, the feudal 
incident of an eſcheat. In the diſcuſſion of the queſtion the ana- 
logy appeared unnatural, and the caſe was decided againſt the 
crown. A better ground in favour of the claim of the crown, might, 
perhaps, have been found, by reſorting to its acknowledged prero- 
gative, of ** entitled to the bona vacantia, or every ſpecies of 
property, of which no owner is diſcoverable. At length it became 
5 to general obſervation, that, the principle of military te- 
nure was gone; and that its incidents were more burthenſome than 
advantageous, either to the lord, or the tenant, ſo that, all ranks of 
men ſeem to have deſired its abolition. The legiſlature of Eng- 
land proceeded in it with the circumſpection, which the magni- 
tude of the object required. It was brought regularly before par- 
liament, in the 18th year of king James the Firſt, at his majeſty's 
recommendation. In the 4th Inft. 203, lord Coke mentions this 
circumſtance, and particularizes the outlines of the plan then in 
agitation. It bears a ſtriking ſimilitude to that, which was after- 
wards adopted. At length the 12. Cha. 2. c. 24. was paſſed; 
which enacts “ That the court of wards and liveries, and all ward- 
« ſhips, liveries, primer ſeizin, and ouſterlemains, values, and for- 
« feitures of marriages, by reaſon of any tenure of the king or 
© others ſhould be totally taken away: and that all fines for 
« alienation, tenures by homage, knights ſervice, and eſcuage, and 
* alſo aids for marrying the daughter, of knighting the ſon, and 
«« all tenures of the king in capite, ſhould be likewiſe taken away: 
« and that, all ſorts of tenures held of the king or others, ſhoald 
« be turned into common ſocage ; ſave only tenures in frankal- 
„% moign, copyholds, and the honorary ſervices (without the ſlaviſh 
« part) of grand ſerjeantry.“ 

It remains to make ſome mention of the writers, of whoſe aſſiſt- 
ance, the author in framing this note, has principally availed 
himſelf, Some of theſe, he has noticed in the courſe of the annota- 
tion; and to fir Henry Spelman, he muſt here repeat his acknowledg- 
ments. With reſpect to the other writers, to whom he is under ob- 
Iigations;—at the head of theſe, he muſt notice the fendal writers of 
his own country, particularly, fir William Blackſtone, lord Kaims, 
ſir John Dalrymple, fir Martin Wright, doctor Robertſon, and 
doctor Gilbert Stuart.— After theſe, he muſt acknowledge a gene- 
ral obligation to three foreign works, which in every part of the 
annotation, have been highly uſeful to him, the Theſaurus Feudalis 
of Jenichen, in three quarto volumes, publiſhed at Frankfort on 
the Main, in 1750: the Hifforica Juris of Struvius, in one quarto 
volume, publiſhed at Jena in 1728: and Voet's Digre/io de Feudis, 
ſubjoined to his Commentary on the 38th book of the Pandects.— 
Under the firſt diviſion of the annotaticn, he has been greatly 
aſſiſted by Koch's Tableau des Revolutions de l'Europe dans le Mayen 
Age, 2 vols. octavo, Straſburgh, and Paris 1790; the early parts 
Pfeffell's Abrege Chronologique de Þ Hifteire and du Droit Public 
4 Allemagre, 2 vols, oftavo, Paris, 1788; and in a particular 


manner, 
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* tereſling ſubject, (the hiſtory of the inva 
been agitated by the free ſpirit of the count de Boulainvillers 
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manner, by D' Anvilles, Etats formis en Europe, apres la Chule de 
Empire Romain, 1 vol. quarto, Paris, 1771. Under the 2d di- 
viſion, he is principally indebted to lord Stair's Inſtitutions of the 
Law of Scotland, lib. 2. tit. 3. and to a diflertation of Lynkerus 
ae Feudo Pecuniario, publiſhed in Jenichen's Collection, 3d vol. ſect. 
z8th.— Under every part of the zd diviſion, he has particular ob- 
ligations, to the Selecta Ferndalia of Thomaſius, oftavo, publiſhed 
at Halle in 1728. In his account of the German codes, he has re. 
ceived great aſſiſtance from Brunquellus's Hiftoria Juris Romano- 
Germanici, octavo, Amiterdam 1728, part 4; and Heinneccius's 
Hiſteria Juris, lib. 2. His account of the capitularies 15 taken 
from thete works, and from Baluzius's preface to his edition of the 
capitularies. His account of the cuſtomary law is taken from 
Fleury's Higgoire du Droit Francois, and the article, Coutume, 
ſent by Moufr. Henrion, to the French Encyclopedia, Mr. Gib- 
bon, (3d vol. page 583, note 1) has, with his uſual energy, thus 
mentioned and characterized four writers, the three laſt of whom, 
tae cditor has frequently had occaſion to conſult, under the 4th 
diviſion; * In the ſpace of thirty years, (1738—1765) this in- 
— of Gaul,) has 


[ Memoire hiſtorigue ſur I' Etat de la France, particularly tom. 1. 
„ page 15. 40.); the learned ingenuity of Pabbe Dubos ( Hiſtoire 
* critique de Etabliſſtment de la Minarchie Francaiſe dans les Gaules, 
% vol. 4to); the comprehenſive genius of the preſident de Mon- 
« teſquicu (Epprit des Loix, particularly I. 28. 30. 31); and the 
9 good ſenſe and diligence of the Abbe de Mably C O&/ervations ſur 
« PHiſtoire de France, 2 vol. 12mo).”* The laſt work, being conſi- 
dered as unfavourable to monarchy, was oppoſed, by a work entitled 
Principes de Morale, de Politique, et de Droit Public, puiſes dans 
P Hiſtoire de notre Monarchie, ou Diſcours ſur Þ Hiſftcire de France, 
dedies au Roi, par M. Moreau, Hiftoriographe de France, A Paris, 
de Pimprimerie royale, 1777, 24 vol. 8v0.—[Under this head, he has 
alſo received great aſſiſtance on the ſubject of the hiſtory of 
France, from the preſident Henault, and from the Theorie des 
Matieres Feodales et Cenſuelles, par Menſr, Hervs, 5 vol. 8vo. Paris, 
1785: For what he has ſaid, reſpecting the feudal hiſtory of Ger- 
many, he is chiefly ind-Hted to Mr. Dornford's excellent tranſla- 
tion of Profeſſor Piitter's Hiforical Developement of the preſent 
Conſtitution of the Germanic Empire, and Struvius's Elementa Juris 
Feudalis, Jena, 8vo. 1745.—In his account of the ſubſtitutions of 
the civil law, he found, what is ſaid on theſe ſubjects, in the Præ- 
lectiones of Huberus, 3 vol. 8vo. Trajecti ad Rhenum, particulariy 
aſeful. — The little he has faid on the Spaniſh fiefs, he has taken 
from Molina de Hiſpaniorum Primogeniis, fol. Colonia, 1601: and 
Zoe ſius's, Furis Feudalis analytica Exfpofitio, 8vo. Lowanii 1663. He 
might perhaps have ſaid ſomething more ſatisfactory on thi head, 
had he been able to procure, Girardus Erneſtus de Frankinau's 
Sacre T hemidis Hiſpaniæ Arcana, Hanover, 1704,—In a few in- 
ſtances, he has taken, what he hopes will be thought, a pardonable 
liberty, of inſerting, in the preſent annotauon, ſome paſſages, from 
his notes, to the ſubſequent part of the work. Theſe, however, 
will be found preſerved in their original ſituation, 
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